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SUPPLEMENT 


TO THE 

GOVERNMENT OF INDIA 

The Government of India Act, 191f>, is based upon the 
Digest published in the third edition of the Government 0 / 
India, and repioduces that Digest with modifications which 
are mainly verbal 

The correspondence between the Digest and the Act is 
shown in the following Table of Comparison 

TABLE OF COMPARISON BETWEEN DIGEST AND ACT 

Diqest Act liernarks 

x 1 For ‘ British India ’ the Act substi- 

• tutes the synonymous expression 

‘ the territories for the time being 
vested in His Majesty in India ’ so 
as to bung the language into closer 
conformity with that of the Act of 
1858 It also incorporates in the 
text the title ‘ Emperor of India ’ 

2 2 Subs (3) of s 2 of Digest omitted as 

spent 

8 1 

4 \ 

5 — Omitted as unnecessary now that the 

term of office is leduced to 7 years 
ft 5 S 5 of Act also contains words trans 

ferred fiom s 15 (1) of Digest 

7 f> 

8 7 

9 8 




13 In subs (2) ‘ India or of any part 

thereof ’ substituted for ‘ British 
India ’ , ‘ the levying of war, or 
the making of peace, or negotia 
tions or treaties with any prince or 
state ’ substituted for ‘ any of the 
matters aforesaid ’ 

Subs (1) of s 13 of Digest trans¬ 
ferred to e 5 of Act 


15 


14 & 5 
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GOVERNMENT 

OF INDIA ACT, 1915 111 

Digest 

Ac< 

Remarks 

16 

15 


17 

16 


18 

17 


19 

18 


20 

19 

Language of proviso altered 111 Act, 
but without alteration of effect 

21 


Omitted as unnecessary Applied only 
to officers of the East India Com¬ 
pany Officers holdmg under the 
Crown in India hold dui mg pleasure 

22 

20 

Slight alterations of language, but no 

23 

21 

alteration of substance. 

2f 

25 

22 

23 


20 

2f 


-7 

25 


28 

— 

Omitted as spent 

29 

26 

Para (c) contains mattei which does 
not appear in the Digest but has 
been added in order to leproduco 
exactly the existing law 

3 » 

27 


3 i 

28 

‘ Real or personal estate’ substituted 
for the farst ‘ property and ‘ leal 
estate ’ for the second ‘ pioperty ’ 

32 

29 


33 

3 <-> ^ 32 (|) 

Real 01 pcisoual estate substituted 
for ‘ movable or immovable pro¬ 
perty’ Power to mortgage con¬ 
fined to real estate Power to sell 
and dispose of and to purchase or 
acquire property limited to pro¬ 
perty m British India Subs (3) 
of s 33 of Digest embodied m s 32 
(4) of Act 

34 

31 


35 

32 


36 

33 

India ’ substituted for ‘British India ’ 

37 

34 


38 

35 


39 

36 


40 

37 

S 38 of the Act leproduces a pro¬ 
vision (9 Edw 7, c 4, s 4) for the 
appointment of a vice-president 
which does not appear m the body 
of the Digest but is referred to in 
a note on Digest s. 42 

41 

— 

S 41 of the Digest, which was merely 
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Digest 


4 2 

43 

44 

45 


46 

47 

48 

49 


50 


51 


5 2 

53 


Act. Remarks 

explanatory, is not specifically re¬ 
produced in the Act, but effect is 
given to it by thelanguage of theAct 

39 

40 

41 

— Not reproduced The power to ap¬ 

point a president of the Council is 
virtually repealed by the obliga¬ 
tion to appoint a vice-president 

l 2 

43 Language changed in consequence of 

the omission of s 45 of Digest 

44 

45 In subs (1) the words ' and of all 

matters which ought, m its opinion, 
to be reported to him, or as to 
which he requires information ’ 
added to reproduce old enactments, 
‘ direction and control ’ substi¬ 
tuted for ‘ authority 1 , ‘ govern¬ 
ment substituted for ‘ authority 
In subs (2) power of suspension or 
removal added 

40 This section of the Act repioducts 

only subs (1), (2), and (3) of s 50 
of the Digest The clicet of subs 
(4) is picsei ved by the terms in 
which the Act is diawn The 
poweis given by subs (5) were e\ 
hausted b> the notification m the 
Gazette of August 1, 1912 See 
ss 102 (2), 105 and 107 of the Act 

47 After s 47 of the Vet is inserted a 

new section (48) requiring each 
Governor to appoint a vice-presi 
dent of his executive council See 
note to s 72 of Digest 

— Omitted as merely explanatory 

50, 51 Provisions of existing law set out 

specifically, instead of by refer¬ 
ence There are slight differences 
between the procedure of the Cov- 
einor-General’6 Council and the 
procedure in the Councds of Gov¬ 
ernors 

Af ter s 51 of the Act is inserted a new 
section (52) reproducing existing 
provisions as totheProvince of Agia 
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Digest 

Act 

Kemniks 

54 

49 


55, subs (i) 

53, subs (1) 

The words 1 with or without an 

55, subs (2), 

54 

executive council ’ added 

Subs (2) of s. 53 is substituted for 
part of subs (1) of s 74 of Digest. 
Language of subs (3) in Act slightly 

( 3 ), & ( 4 ) 


altered 

56 

59 

After s 54 of the Act are inserted 
three new sections (55,56, and 57) 
lelating to executive councils foi 
lieutenant governors (see note on 
page 218 of Digest) and a section 
(58) enumerating existing chief 
commissioners lups 

Language slightly altered but sub¬ 

57 

bo 

stance not changed 

58 

bi 


59 

62 


60 

63, subs (1) 

Rcpioduted with verbal changes. 

61 

to (6) 

64, subs (1) 


b2, subs (1) 

&(2) 

S b3 (2) of Act provides for the 

62, subs (2), 

b4, subs (3), 

quorum bemg fixed by rules 

The reference to a President is omit¬ 

( 3 ) 

( 4 ) 

ted fiom s 64 (3) of the Act m con 

b3, subs (1), 

b 5 

sequence of the omission of s 15 
of Digest 

Some verbal changes The provi¬ 

( 2 ),&( 3 ) 


sions of the Act which can be 



altered by the Governor-General m 
Legislative Council are specified in 
Schedule V 

Subs (4) of s 63 of Digest is covered 
by the wide language of s 65 (r) 

63, subs (5) 

6b 

(f) of Aot 

&(6) 

64 

67 

Subs (i)&(2)ofs 64 of Digest amal¬ 

65 

68 

gamated and language slightly 
altered 

66 

69 


67 

70 


68 

71 


69 

72 


70 

— 

This enumeration of local legislatures 



is omitted See language of s 73 
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Digest Act Remarks 

(4) of Act A 1 ist of local legislative 
councils is given in Schedule I 

71 73,71 Reproduced with differences in lan¬ 

guage and anangement but with¬ 
out alteration of substance 

72, subs (1) 74, subs (1) In view of leccnt constitutional 

72, subs (2) 75, subs (3) changes it was considered con 

72, subs (3), 75, subs (4) cement to mast the provisions of 

(t) the Digest 1 dating to local legisla 

72, subs (5) 75, subs (x), tuies and to leanange them on a 

(2) somewhat different plan But the 
differences aic differences of form, 
not of substance The Act repio 
duces 111 substance the provisions 
to be found 111 the thud edition of 
the Digest 

73, subs (1) 73, subs (t), 

( 3 ) 

71 , subs (2) 76 subs (1) S 70 (2) of the Act does not appeal 

(3), (4) 111 Digest but leproduces a piovi 

sion of existing law 

73, subs (5) 70, subs (3) 

74, subs (1) 53, subs (2) The powu to constitute new lieu- 

31, subs (1) tenant - go\ emorships has been 

77, subs (1) transferred fiom Part VI (relating 

to Indian legislation) to Part V 
(lolating to local Governments) 
S 77 (2) of the Act lepioducos a pro 
v lsion of existing law See note to 
s 74 of Digest 

74, subs (2) Oi 

75, subs (1) 78, subs (2) S 78 (i) of Act repioduces a provi¬ 

sion of existing law. 

75, subs (2) 76, subs (1) 

75, subs (3) 78, subs (3) 

76 79 

77, subs (1), 80, subs (1) Subs (i)&,(2)ofs 77 of Digest amal- 

(2) gamated and language slightly 

altered 

77, subs (3) 80, subs (3) 

77, subs (4) 80, subs (2) 

77, subs (5) 83, 80, subs 

( 3 ) 

78 81, 82 

79 84 

80 85 

81 86 

87 

88 


82 

83 
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Digetf 

Act 

Eemarl 1 

84 

89 

The leference to a President is omit 
ted from s 89 (4) of the Act 111 con 
sequence of the omission of s 45 
of Digest 

85 

90 


80 

91 


87 

92 


88 

93 


80 

94 


go 

95, subs (1) 

The power given by s 95 (x) of the 
Act to reinstate officers, and s 95 
(2) of the Act, reproduce provisions 
of existmg law 

9* 

96 

The words ‘ natural born ’ 111 ss 91 

gz 

97 

and 92 of Digest are omitted in view 
of s 3 of the British Nationality 
and Status of Aliens Act 1914 
(4 & 5 Geo 5, c 17) 

93 

98 


94 

99 


95 

TOO 


96 

101, subs (2) 
to (4) 

Subs (3) of s tot of \ot is new 

97 

102 


98 

103 


99 

104, subs (1) 

Subs (2) to (4) of s T04 of Act repro¬ 
duce provisions of existing law 

IOO 

105 


TOI.Subs (l), (2) 

xo6, subs (1), 

The provision as to high oouits bemg 


13T,subs (3) 

courts of oyer and terminer and 
jail delivery is omitted from the 
Act as bemg superseded by 24 & 2 5 
Viet 0 104, s g, and Letteis 

Patent issued thereunder 

roi, subs (3) 

106, subs (2), 

131, subs (3) 


102 

107 

The provision in s 107 of Act as to 
consistency with other Acts lepro- 
duces a saving in the existmg law 

103 

108, 131, 
subs (3) 


10 \ 

109, 131, 
subs (3) 


105 

no, 131, 
subs (3) 


106 

Til, 131, 
subs (3) 


i° 7 

— 

Omitted for the reason appearing in 


the note to s 107 
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Digest 

Act 

Remarks 

108 

112, 131, 

S 113 of Act reproduces provisions 


subs (3) 

of existing law See note to s 06 
of Digest 

109 

114 


no 

115 


XII 

11O, subs (1) 

Subs (5) of s it 6 of Act leproduces 


to (4) 

a provision of existing law 

112 

117 


113 

n8, subs (1), 

The provision in s 113 (2) of Digest 


( 3 ) 

as to providing a house for the 
Bishop of Calcutta is omitted as 
exhausted Subs (2) of s 118, 
and ss 119 and 120, of Act re- 
pioduce piovmons of existing law 

114 

121 


lt 5 

122 


no 

T 23 


n 7 

I 24 

The words appearing 111 square 
brackets in the Digest are repro 
duced in the Act 

118 

*25 


119, subs (1), 

I 27 


( 2 ) 

ng.snbs (3) 

128 

‘ Six years ’ substituted foi ‘ five 
years’, to follow 33 Geo 3, 0 52, 
s 141 See note to s 119 of Digest 

S 129 of Act reproduces pioviBions 
of existing law, and s 130 effects 
repeals, with savings 

120 

I2f> 


I2T 

141, subs (r). 

S 131 (3) of \ct is new 111 point of 


( 2 ) 

foun, and covers Sch V 

122 

132 


123 

133 


I 23 A 

55, subs (2) 

(>3, subs (7) 

67, subs (3) 

74, subs (5) 

7O, subs (4) 

80, subs (3) 


I2 4 

101, subs (1), 
134 


Sch I 

Sch II 


Sch II 

Sch III 
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PREFACE TO THE SECOND EDITION 


This is a revised edition of a book which was published 
m 1898 

In the year 1873 the Secretary of State for India sent to 
the Government of India the rough draft of a Bill to consoli¬ 
date the enactments relating to the Government of India. 
This draft formed the subject of correspondence between the 
India Office and the Government of India, and an amended 
draft, embodying several proposals for alteration of the law, 
was submitted to the India Office by the Government of 
India m the month of February, 1876. After that date the 
matter was allowed to drop. 

The case for consolidating the English statutes relating to 
India is exceptionally strong. The Government of India is 
a subordinate Government, having powers derived from and 
limited by Acts of Pailiament At every turn it runs the 
risk of discovering that it has unwittingly transgressed one 
of the limits imposed on the exercise of its authority. The 
enactments on which its authority rests range over a period 
of more than 120 years Some of these are expressed m 
language suitable to the time of Warren Hastings, but 
inapplicable to the India of to-day, and unintelligible except 
by those who are conveisant with the needs and circum¬ 
stances of the times in which they were passed In some 
cases they have been duplicated or triplicated by subsequent 
enactments, which reproduce with slight modifications, but 
without express repeal, the provisions of earlier statutes , 
and the combined effect of the series of enactments is only 
to be ascertained by a careful study and comparison of the 
several parts A consolidating Act would repeal and super¬ 
sede more than forty separate statutes relating to India. 

In England the difficulty of threading the maze of adminis¬ 
trative statutes is mitigated by the continuity of administra¬ 
tive tradition In India there is no similar continuity 
The Law Member of Council, on whom the Governor-General 
is mainly dependent for advice as to the nature and extent 
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of his powers, bungs with him from England either no 
knowledge or a scanty knowledge of Indian administration, 
and holds oflice only for a toim of five yeais The members 
of the Civil Seivice who are posted at the head-quarters of 
the Central and Local Governments are engaged in climbing 
swiftly up the ladder of preferment, and rarely pause for 
many years on the same rung Hence the risk of miscon¬ 
struing administrative law, or overlooking some important 
restriction on administrative powers, is exceptionally gieat 

During various mteivals of leisure after my leturn from 
India in 1886 I revised and brought up to date the consoli¬ 
dating draft of 1873, and endeavoured to make it an accurate 
reproduction of the existing statute law The revised diaft 
was submitted to the Secretary of State, but the conclusion 
arnved at, after communication with the Government of 
India, was adveise to the introduction of a consolidating 
measure into Pailiament at that tune It was, however, 
suggested to me by the authorities at the India Office that 
the draft might, if published as a digest of the existing law, 
be useful both to those who are practically concerned 111 
Indian administration, and to students of Indian adminis¬ 
trative law It has accordingly been made the nucleus of 
the following pages 

The fust chaptei contains such amount of historical intro¬ 
duction as appeared necessary lor the purpose of making 
the existing law intelligible The souices from which I have 
drawn are indreated in a note at the end of the chapter 
There are many excellent summaries of British Indian 
history, and the histoiy of particular periods has been treated 
with more or less fullness m the biographies of Indian states¬ 
men, such as those which have appealed in S11 William 
Hunter’s senes But a history of the rise and growth of the 
British Empire m India, on a scale commensurate with the 
impoitanco of the subject, still remains to be written Sir 
Alfred Lyall’s admirable and suggestive Rise and Expansion 
of the British Dominion in India appears to me to indicate, 
better than any book with which I am acquainted, the lines 
on which it might be written 

The second chapter contains a short summary of the 
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existing system of administrative law in India This has 
been carefully revised in the present edition, and brought up 
to date 

The third chapter is a digest of the existing Parliamentary 
enactments relating to the government of India, with 
explanatory notes This digest has been framed on the 
principles now usually adopted in the preparation of con¬ 
solidation Bills to be submitted to Parliament, that is to 
say, it arranges in convenient older, and states m language 
appropriate to the piesent day, what is conceived to be the 
net effect of enaotments scattered through several Acts 
When this process is applied to a laige numbei of enactments 
belonging to different dates, it is always found that there are 
lacunae to be filled, obscunties to be removed, inconsistencies 
to be harmonized, doubts to be losolved The Legislature 
can cut knots of this kind by declaung authoritatively how 
the law is to be construed The draftsman oi the text- 
writer has no such power Ho can merely state, to the best 
of his ability, the conclusions at which he has ainved, and 
supply materials for testing their accuracy 

The fourth chapter, which deals with the application ot 
English law to the natives of India, is based on a papei read 
at a meeting of the Society of Comparative Legislation It 
points to a field m which useful work may be done by students 
oi comparative jurisprudence 

In the fifth chapter I have tried to explain and illustrate 
the legal relations between the Government of Bntish India 
and the Governments of the Nativo States by companson 
with the extra-territorial powers exercised by British 
authorities in other parts of the world, such as the countries 
where theie is consulai jurisdiction, and in particular the 
modern protectorates The subject is interesting and 
impoitant, but full of difficulty The rules and usages which 
govern the relation between States and peoples of difteient 
degrees and kinds of civilization aie in a state of constant 
flux and rapid growth, and on many topics dealt with in this 
chaptei it would be unsafe to lay down general propositions 
without qualifying and guarding woids. There are quick¬ 
sands at every step. 



vm 


PREFACE 


Since the date of the first edition of this work important 
changes have been made in the Orders in Council which 
regulate the exercise of jurisdiction in African protectorates, 
and the jurisdiction exercised by the Govornoi-Geneial in 
Council in the Native States of India has been brought into 
line with the extra-territonal jurisdiction exercised under 
authority of the British Crown in other parts of the world by 
shifting its basis from an Act of the Indian legislature to an 
Older in Council under the Foreign Jurisdiction Act, 1890 

I am indebted for valuable assistance to friends both at the 
India Office and m India Frequent reference has also been 
made to the minutes of Su H S Maine printed for the Indian 
Legislative Department in 1890 

But although the book owes its origin to an official sug¬ 
gestion, and has benefited by the criticisms of official fuends, 
it is in no sense an official publication F01 any statements 
or expressions of opinion I am personally and exclusively 
responsible 

I have omitted fiom this edition certain reprints of docu¬ 
ments which are to be found elsewhere The charters of the 
Indian High Courts are now to be found m Vol VI of the 
Statutory Rules and Orders Revised The first Charter to 
the East India Company, with some omissions, will bo found 
in Prothero, Statutes and Constitutional Documents Tho 
other illustrative documents printed m ch vm of the first 
edition would find an appiopnato place in a selection of 
documents illustrating the constitutional histoiy of Bntish 
India Such a selection would be of great use to students 


Speaker’s Court, 
January, 1907 


C. P Ilbert 


PBEFACE TO THE THIRD EDITION 
This edition incorporates the two supplementary chapters 
added to the second edition, and makes such further addi¬ 
tions and alterations as are required to bring the book up 
to date 

C P I 

Speaker’s Court, 

December, 1914 
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(June) Sir R Peel resigns —Tieaty of Lihorc 

(July 0 ) Lord John Russell, 

Pritno Minister \ 

1848 Chaitist riots—Revolution , 1848-56 Lord Dalhousie, Goveinen 
in Fiance j General 

1849 Satara annexed—Second Sikh 
War Betties of Chillianwellah 
anelOoojeiat —Punjab annexed 

1850 Bombay Railway comine need 
1852 Louis Napoleon, Emperor 1852 Second Buimese Wai —Pegu 

(February 27) Lord Dei by, annexed 

Pnmc Minister 1853 Last Chaiter Aet (16 & 17 

(December 28) Lord Aberelcen, Viet c 95) passed icmodels 

Pi lino Minister constitution of Legislative 

Council 

Jhmsi, tho Berars, and Nagpur 
annexed —Telegraphs com 
mcnccd 

1854-5 Crimean War 1854 Bengal constituted a Lieu¬ 

tenant Governorship 

1855 (February 10) Lord Palmer 
ston, Prime Minister 

1856 Treaty of Pans 1856 Ouelh annexed 

1856- 62 Lord Canning, Covcrnor- 

1857- 8 Indian Mutiny —Out¬ 
breaks at Meerut and Delhi 
(June) Delhi taken (Septem 
bci) First relief of Lucknow 
by Havelock and Outram (Sep¬ 
tember) Final relief of Luck¬ 
now by Sir Cohn Campbell 
(November) 
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1868 (February 25) Lord Derby, 
Prime Ministei 


1859 Italian War — Battles of 
Magenta and Solfermo 
(Juno 18) Lord Palmerston, 
Prime Minister 


1865 (November 6) Lord Bussell 
becomes Punie Minister on 
death of Lend Palme 1 stun 

1866 War between Piussia and 
Austria —Battle of Koniggratz 
or 8adowa 

(July 6) Lorel Derby, Pixmo 
Minister 

1868 (February 27) IS Disraeli, 
Prime Ministci 

Abyssinian expedition 

(December 9) W E Gladstone, 
Prime Minister 

1869 (Novi mber) Suez Canal 
opened 

1870 Fianco German Wai —Revo¬ 
lution in France 

1871 King William of Prussia 
beeomes German Emperor 

1874 (February 21) B Disraeli, 
Prime Minister 


India 


1858 Government of India Act, 
1858 (21 & 22 Viet c 106), 
places British India under direct 
gov ernment of Crown —Lord 
Canning, Viceroy 

(November 1) Queen’s Amnesty 
Proclamation published in 
India 

1859 Punjab constituted a Lieu¬ 
tenant Governorship under Sir 
John Lawrenec 

Indian Code of Civil Procedure 
passed 

1860 Indian Penal Code passed 

1862 Indian Civil Service Act, 1861 

(24 & 25 Viet c 54), Indian 
Councils Act, 1861 (24 & 25 
Viet c 67), and Indian High 
Couits Act, 1861 (24 & 25 Viet 
c 104), passed by Parliament 
—Code of Criminal Procedure 
passed in India 

1862-3 Lord Elgin, Viceroy 

1864 9 Lord Lawrence, Viceroy 

1864 Bhutm Dwirs annexed 

1865 Indian Succession Act passed 


1866 Famine in Orissa 


1897 (September) Straits Settle¬ 
ments separated from India 
1868 Sher All, Amir of Afghanis¬ 
tan 


1869-72 Lord Mayo, Viceroy 
1809 Legislative Department of 
Government of India estab¬ 
lished 

1872 Indian Contract Act and 
Evidence Act passed 
1872-0 Lord Northbrook, Vice¬ 
roy 

1876-80 Lord Lytton, Viceroy 
1876-8 Famine in India 
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1877 Russo-Turkish War 


1878 Treaties of San Stefano 
(March) and Berlin (July) 


1880 (April 25) WE Gladstone, 
Prime Minister 

1882 Indian troops used in the 
Egyptian War 


1885 (Juno 24) Lord Salisbury, 
Prime Minister 

1886 (February 6) W E Glad 
stone, Prime Minister 

(August 3) Lord Salisbury, 
Prime Minister 

1887 Jubileo of Queon Victoria’s 
reign 


1892 (August 18) W E Gladstone, 
Prime Minister 


1894 (March 3) Lord Rosebery, 
Prime Minister 


1895 (July 2) Lord Salisbury, 
Prime Minister 


India 


1877 (January 1) Queen pro¬ 
claimed Empress of India at 
Delhi 

1878 Invasion of Afghanistan 

1879 (July) Treaty of Gandamak 
(September) Cavagnan killed 

at Cabul—English invade Af 
ghanistan 

1880-4 Lord Ripon, Viceroy 

1880 (July) Abdurrahman rccog 
nized as Amir of Afghanistan 
—Battle of Maiwand General 
Roberts’ march from Cabul to 
Kandahar 

1884 Boundary Commission ap 
pointed to settle North West 
frontier 

1884-8 Lord Dufferin, Vicoroy 

1885 Third Burmcso War 

1886 (January 1) Upper Burma 
annexed 

(November 21) Legislative Coun¬ 
cil establish! d for North Wes 
tern Provinces 

1888-93 Liord Lansdowno, Viceroy 

1889 Military expeditions sent 
against lull tribes 

1890 Chin and Lushai expeditions 
—Rising in Manipur 

1891 Massacre in Manipur 

1892 Constitution and procedure of 
Indian Legislative Councils al¬ 
tered by Indian Councils Act, 

1892 (55 & 56 Viet c 14) 

1893 Separate armies of Madras 
and Bombay abolished by Ma 
dras and Bombay Armies Act 

1893 (56 & 57 Viet c 62) 

(Tune 26) Indian Mint closed 

1894 (January 27) Lord Elgin, 
Viceroy 

(December 27) Import duty 
imposed on cotton 

1895 Chitral Expedition 

1896 Appearance of plague in 
Bombay 
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1897 (Juno) Jubilco celebrations 
m England 


1899 (October it) Boer Wir com 
menced ended May 31, 1902 


1901 (Taiuiary 22 ) De ith of (Juern 
Victoria 

(January 24) Proclamation of 
King Edward Vll 


1902 (August ij) Coronation 
(January qo) Anglo Japanese 
Tu aty signed 

(July) Mr Balfoui, Pimic Minis 


1904 (February S) Russo Japanese 
War commenced ended Scp- 
t,( mbi r q, 1005 , Peace Treaty 
signed at Portsmouth, USA 

Anglo t rene h \gree ment signe <1 

1905 (August 12) Anglo Japanese 
Treaty signed 

(December q) Kir Hemy Camp 
bell Bantu rnian. Prime Mims 
ter 


India 


1896-7 Famine in India 

1897 (April g) Legislative Council 
established for Punjab Burma 
constituted a Lieu tenant Gover¬ 
norship, with a Legislative 
Council 

(Tune 12) Earthquake in Bengal 

War on North Western frontier 

1898 Appearance of plague at Cal¬ 
cutta and m Madras Famine 
Commission 

1899 (January 6) Lord Curzon, 
Viceroy 

1899-1900 Rccuncnco of famine 
m Indi 1 

1901 (October) Death of Annr 
Abdunahman of Afghanistan 

Punitive operations against Mah 
slid Warn is 

(November) Constitution of tho 
North We st Frontier Province 
under a Chief Commissiorer 

1902 ‘ Ninth Western Provinces 
and Oudh ’ renamed ‘United 
Pinvinces of Agra and Oudh’ 

1902 3 Indnn Police Commission 

1903 (January) I )olhi Durbar 

(October) Ini 01 poration of Berar 

with the Centnl Provinces 

1903- 4 Mission to Tibet 

1904 Indian Universities Act 

1904- 5 Mission to Cabul 


1905 (Mareh) Constitution of Rail 
way Board in Tndia 
(April 4) Earthcpiake in Punjab 
Reoiganwation of Military Dc 
partinent of the Govcrnmc nt of 
India creation of Army and 
Military Supply Departments 
Eastern Bengal and Assam con 
stituted a separate adminwtra 
tion under a Lieutenant Gover¬ 
nor with a legislative Council 
(November 18) Lord Minto, 
Viceroy 
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1906 (January 8) Parliament dis 
solved 

1907 (April 15) Colonial Confer 
ence at tho Colonial Office 
(First meeting ) 

(August 31) Anglo Russian 
Agreement signed 


1908 (April 4) Arbitration Treaty 
between Great Britain and the 
United States signed at Wash 
ington 

(April s) Sir Henry Campbell 
Bannorman (Premier) resigned 
(died April 22 ) 

Mr Asquith, Prime Minister 

1909 (April 29) Mr Lloyd George 
introduced Budget (November 
2) Passed by tho Commons 
(November 30) Rejected by 
tho Lords and conflict between 
the two Houses commenced 

(Soptcmbor 20) South Africa 
Union Bill received Royal 
Assent 

1910 (January 10) Parliament 
dissolved (April 29), Budget 
of 1909 reintroduced and 
passed 

(May 6 ) Death of King Edward 
VII Proclamation of King 
George V 

(Juno 17-Novomber) Confer¬ 
ence between the leaders of 
tho Liberal and Unionist 
Parties held, but failod in its 
object 

(October 3) Portuguese Revolu¬ 
tion 

(November 28) Parliament dis¬ 
solved 


1905-6 Visit of the Prince and 
Princess of Wales to India 

1906 Convention between Great 
Britain and China regarding 
Tibet 

1907 Agreement with tho Chinese 
Government for the gradual 
extinction of tho export of 
Indian opium to China 

1907-8 Famine in the United Pro¬ 
vinces 

1907-9 Royal Commission on De¬ 
centralization in India 

1908 Punitive operations against 
tho Zakka Klicl Afridis and 
MohmamU 

(November 2) Proclamation of 
the King Emperor to the 
Princes and Peoples of India 
on the fiftieth anniversary of 
tho transfer of the government 
of India to the Crown 

1909 (April) Military Supply Do 
partment of the Government of 
India abolished 

Indian Councils Act passed 
legislative councils greatly en 
larged and their functions 
extended, system of direct 
election of members introduced, 
and non official majorities estab 
lished in provincial councils 

1910 Indian Press Act 
(November) Education Depart 

ment of the Government of 
India constituted 
(November) Constitution of an 
Executive Council to assist tho 
Lioutcnant Governor of Bengal 
(November 23) Lord Hardmgo, 
Viceroy 
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1911 (Juno 22) Goorgo V crowned 
(July 13) Anglo Japanese Alii 

anco renewed for 10 years 
(August 14) House of Commons 
agreed to the Vote for the pay¬ 
ment of Members 
(August 18) Parliament Act re 
ceivod Royal Assent 
(September 4) Recognition of 
the Portuguoso Republic 

1912 (April 3) Royal Commission 
appointed to inquire into the 
trade of the Empire 

(July 29) Death of tho Emperor 
of Japan 

(October 8) First Balkan War 
(Bulgaria, Servia, Greece, and 
Montenegro against Turkey) 
commenced 


1913 (January 16) Government 
of Ireland Bill passed m Com 
mons, (January 30) rejected 
by Lords 

(March 7) Parliament prorogued 

(March 10) Parliament me t again 

(June 30) Second Balkan War 
Bulgaria against Servia and 
Groece 

(July 8) Government of Ireland 
Bill again passed by Commons 
and (July 22) rejected by 
Lords 

(July 10) Rumania declares war 
against Bulgaria 


India 


1911 (April 1) Constitution of tho 
State of Benares 

1911-12 Visitof the King Emperor 
and Queen Empress to India 
(Durbar at Delhi, December 12, 
1911) 

Punitive expeditions against tho 


1912 (April 1) Redistribution of 
tcintory in Bengal now pro¬ 
vince of Bengal constituted a 
Presidency Government under 
a Governor, Bihar and Orissa 
a Lieutenant Governorship, and 
Assam a Chief Commissioner 
slup 

(August 1) Executive Council 
established in Bihar and Orissa 
Transfer of tho seat of tho 
Government of fndia from 
Calcutta to Delhi 
(October 1) Constitution of tho 
Province of I)< lhi, under a 
Chuf Commissioner 
(November) Legislative Council 
established in Assam 
Royal Commission on the Public 
Services in India appomtod 
( December 23) Attempt to assas 
mnate the Viceroy during the 
Stato entry into Dolhi 

1913 Salo of opium for export to 
China discontinued 

(April) Royal Commission on 
Indian Financo and Currency 
appointed 

(November) Legislative Council 
established m tho Central Pro 
vmces 
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(July 15) Government of Ireland 
Bill again rejected by Lords 
(Aug 6) Treaty of Peaco be 
tween Balkan Powers and 
Turkey signed at Bucharest 
(September 28) Treaty of Peace 
between Bulgaria and Turkey 
signed at Constantinople 
1914 (May 26) Government of 
Iroland Bill passod third tunc 
in Commons 

(June 28) Assassination of Grand 
Duke Ferdinand 

(July 21-24) Conference at 
Buckingham Palaoo on Govern¬ 
ment of Ireland Bill 
(July 23) Ultimatum picsented 
by Austria Hungary to Servia 
(July 28) Austria Hungary de 
olares war on Servia 
(Aug 1) Germany declares war 
on Russia 

(Aug 3) Germany declares war 
on France 

(Aug 4) Great Butain declares 
war on Germany 

(Aug 10) Franoe declares war 
on Austria Hungary 
(Aug 12) Great Britain declares 
war on Austria-Hungary 
(Sept 18) Government of Ireland 
Act and Established Church 
(Wales) Act passed under Parlia¬ 
ment Act Parliament prorogued 
(Nov s) Great Britain declares 
war on Turkey 

(Dec 18) Egypt declared as 
British Protectorate 


1914 Despatch of Indian tioops 
to join the British Expedition¬ 
ary Forces, the cost being 
borne by Indian revenues in 
accordance with Resolutions 
passed by the Governor-Gen- 
ual’s Council (Sept 8) and both 
Houses of Parliament (Sept 16 
and Nov 26) 


I 


GOVERNORS-GENERAL OF FORT WILLIAM IN 
BENGAL 1 


1774 Warren Hastings (Governor 
of Bengal from 1772) 

1785 Sir J Macpherson (temporary, 
February i, 1785, to September 
12, 1786) 

1786 Lord Cornwallis 

1 For more mmuto particulars 


1793 Sir John Shore (Lord Teigu- 
mouth) 

1798 Sir Alurod Clarke (temporary, 
March 6 to May 18, 1798) 

1798 Earl of Mormngton (Marquis 
Wellesley) 

as to dates see the India List 
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1805 Lord Cornwallis (took office 
July 30, died October 5) 

1805 Sir George Barlow (tempor 
ary, October 10, 1805, to July 
31, 1807) 

1807 Lord Minto 

1813 Lord Moira (Marquis of I 
Hastings) ! 


1823 John Adam (temporary, 
January 9 to August I, 1823) 
1823 Lord Amherst 
1828 W B Bayloy (temporary, 
March 13 to July 4, 1828) 

1828 Lord William Bentinck 


GOVERNORS-GENERAL OF INDIA 


1834 Lord William Bentinck 

1835 Sir Charles Metcalfo (tem 
poraiy, March 20, 1835, to 
March 4, 1836) 

1836 Lord Auckland 


1842 Lord Ellenborough 
1844 Sir Henry (Lord) Hardinge 
1848 Lord Dalhousie 
1856 Lord Canning 


VICEROYS AND GOVERNORS-GENERAL 

(FROM NOV I, 1858) 


1858 Lord Canning (continued as 
Viceroy) 

1862 Lord Elgin 

1884 Sir John (Lord) Lawrence 

1869 Lord Mayo 

1872 Lord Northbrook 

1876 Lord Lytton 

PRESIDENTS OF THE 
1784 Lord Sydney 
1790 W W Grenville (afterwards 
Lord Grenville) 

1793 Henry Dundas (afterwards 
Viscount Melville) 

1801 Lord Lewisham (afterwards 
Dartmouth) 

1802 Lord Castlcreagh 

1806 (February 12) Lord Minto 

1808 (July 26) Thomas Grenville 

1806 (October 1) Goorge Tierney 

1807 Robert Dundas (afterwards 
Viscount Melville) 

1809 (July) LordHarrowby 
1809 (November) Robert Dundas 

(afterwards Viscount Molvillc) 
1812 Earl of Buckinghamshire 
1816 Goorge Canning 

1821 Charles Bathurst 

1822 Chailes Watkins Wilbams- 
Wynn 

1828 (February) Robert Dundas 
(afterwards Viscount Melvdle) 
1828 (September), Lord Ellen¬ 
borough 


1880 Lord Ripon 
1884 Lord Duffonn 
1888 Loid Lansdowne 
1894 Lord Elgin 
1899 Lord Cur/on 
1905 Lord Minto 
1910 Lord Hardinge 

BOARD OF CONTROL. 

1830 Charles Grant (aftorwards 
Lord Glenolg) 

1834 Lord Ellenborough 

1835 Sir John Cam Hobhouse 
1841 (September) Lord Ellen¬ 
borough 

1841 (October) Lord Fitzgerald 
and Vosci 
1843 Lord Ripon 
1846 Sir John Cam Hobhouse 
1852 (February 6) Fox Maule 
(aftoi wards Lord Panmure and 
Earl of Dalhousie) 

1852 (February 28) John Charles 
Hemes 

1852 (December 30) Sir Charlos 
Wood (afterwards Viscount 
Halifax) 

1855 Robert Vernon Smith (after¬ 
wards Lord Lyvedon) 

1858 (March 6) Lord Ellenborough 
1858 (Juno) Lord Stanley (after¬ 
wards Earl of Derby). 
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1858 Lord Stanley (afterwards Earl 
of Derby) 

1859 Sir Charles Wood (afterwards 
Viscount Halifax) 

1866 (February) Lord do Grey and 
Ripon (afterwards Marquis of 
Ripon) 

1866 (July) Lord Cranborno 
(afterwards Marquis of Sails 
bur}) 

1867 Sir Stafford Northcote 

(afterwards Earl of Iddos 
leigh) 

1868 Duke of Argyll 

1874 Lord Salisbury 

1878 Gathorne Hardy (afterwards 
Earl of Cranbrook) 


STATE FOR INDIA 

1880 Lord Hartington (afterwards 
Duke of Devonshire) 

1882 Lord Kimberley 

1885 Lord Randolph Churchill 

1886 (February) Lord Kimberley 
1886 (August) Sir Richard Cross 

(afterwards Lord Cross) 

1892 Lord Kimberley 

1894 H H Fowler (afterwards Sir 
H Fowler) 

1895 Lord George Hamilton 
1903 St JohnBroduck 
1905 JohnMorley 

1910 Earl of Crewe 

1911 (March) Viscount Moiley 
1911 (May) Marquis of Crewe 
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Page 142, note 2 should read 

Under the Indian Councils. Act, 1909, there is power to 
constitute executive councils for lieutenant-governors The 
Lieutenant-Governor of Bihar and Orissa has an Executive 
Council, established m 1912 An Executive Council for the 
United Provinces has been promised 
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A DIGEST OF THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 


CHAPTER I 

HISTORICAL INTRODUCTION 

British authority in India may be traced, historically, to Twofold 
a twofold source It is derived partly from the British BriTish* 
Crown and Parliament, partly from the Great Mogul and 
other native rulers of India 

In England, the powers and privileges granted by royal 
charter to the East India Company were confirmed, supple¬ 
mented, regulated, and curtailed by successive Acts of Par¬ 
liament, and were finally transfeired to the Crown 
In India, concessions granted by, or wrested from, native 
rulers gradually established the Company and the Crown as 
territorial sovereigns, m rivalry with other country powers, 
and finally left the British Crown exercising undivided sove¬ 
reignty throughout British India, and paramount authority 
over the subordinate native States 
It is with the development of this power in England that 
we are at present concerned The history of that develop¬ 
ment may be roughly divided into three periods 
During the first, or trading, period, which begins with the Three 
charter of Elizabeth m 1600 , the East India Company are h^tory'of 
primarily traders They enjoy important mercantile privi- constitu 

tlOllSfl 

leges, and for the purposes of their trade hold sundry factories, devolop- 
mostly on or near the coast, but they have not yet assumed ment 
the responsibilities of territorial sovereignty The cession of 
Burdwan, Midnapur, and Chittagong in 1760 makes them 
masters of a large tract of territory, but the first period may 
1691 b 
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perhaps be most fitly terminated by the grant of the diwam 
m 1765, when the Company become practically sovereigns of 
Bengal, Bihar, and Orissa 

During the second period, from 1765 to 1858, the Company 
are territorial sovereigns, sharing their sovereignty m dimin¬ 
ishing proportions with the Crown, and gradually losing their 
mercantile privileges and functions This period may, with 
reference to its greater portion, be described as the period of 
double government, using the phrase in the sense m which it 
was commonly applied to the system abolished by the Act of 
1858 The first direct interference of Parliament with the 
government of India is in 1773, and the Board of Control is 
established in 1784 

The third and last period, the period of government by the 
Crown, begins with 1858, when, as an immediate consequence 
of the Mutiny of 1857, the remaining poweis of the East India 
Company are transferred to the Crown 
In each of these periods a few dates may be selected as 
convenient landmarks 

The hist period is the period of charters The charter of 
1600 was continued and supplemented by othei charters, of 
which the most important were -fames l’s charter of 1609, 
Chailcs II’s charter of 1661, James IT’s charter of 1686, and 
William Ill’s charters of 1693 and 1698 
The rivalry between the Old or London ’ Company and 
the New or ' English ’ Company was terminated by the fusion 
of the two Companies under Codolphin’s Award of 1708 
The wais with the French in Southern India between 1745 
and 1761 and the battles of Plassey (1757) and Baxar (1764) 111 
Northern India indicate the transition to the second period 
The mam btages of the second period are marked by Acts 
of Parliament, occuinng with one exception at regular in¬ 
tervals of tw'entv years 

North’s Regulating Act of 1773 (13 Geo III, c 63) was 
followed by the Charter Acts of 1793, 1813, 1833, and 1853 
The exceptional Act is Pitt’s Act of 1784 



i] HISTORICAL INTRODUCTION 3 

The Regulating Act organized the government of the Bengal 
Presidency and established the Supreme Court at Calcutta 

The Act of 1784 (24 Geo III, sees 2, c 25) established the 
Board of Control 

The Charter Act of 1793 (33 Geo III,c 52) made no material 
change in the constitution of the Indian Government, but 
happened to be contemporaneous with the permanent settle¬ 
ment of Bengal 

The Charter Act of 1813 (53 Geo III, c 155) threw open the 
trade to India, whilst reserving to the Company the monopoly 
of the China trade 

The Charter Act of 1833 (3 & 4 Will IV, c 85) terminated 
altogether the trading functions of the Company 

The Charter Act of 1853 (16 & 17 Viet c 95) took away 
from the Court of Directors the patronage of posts in their 
service, and throw open the covenanted civil service to general 
competition 

The third period was ushered in by the Government of Land. 
India Act, 1858 (21 & 22 Viet c 106), which declared that third 
India was to be governed by and in the name of Her Majesty penod ' 
The change was announced in India by the Queen’s Procla¬ 
mation of November 1, 1858 The legislative councils and 
the high courts were established on then present basis by two 
Acts of 1861 (24 & 25 Viet cc 67, 104) Since that date 
Parliamentary legislation for India has been confined to matters 
of detail The East India Company was not formally dis¬ 
solved until 1874 

The first charter of the East India Company was granted Charter of 
on December 31, 1600 The circumstances in which the 
grant of this charter arose have been well described by Sir A 
Lyall 1 The customary trade-routes from Europe to the 
East had been closed by the Turkish Sultan Another route 
had been opened by the discovery of the Cape of Good Hope 
Thus the trade with the East had been transferred from the 
cities and states on the Mediterranean to the states on the 
1 British Dominion in India 
B 2 
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Atlantic seaboard Among these latter Portugal took 
the lead in developing the Indian trade, and when Pope 
Alexander VI (Rodenc Borgia) issued his Bull of May, 1493, 
dividing the whole undiscovered non-Christian world between 
Spam and Portugal, it was to Portugal that he awarded India 
But since 1580 Portugal had been subject to the Spanish 
Crown , Holland was at war with Spain, and was endeavouring 
to wrest from her the monopoly of Eastern trade which had 
come to her as sovereign of Portugal During the closing 
years of the sixteenth century, associations of Dutch merchants 
had fitted out two great expeditions to Java by the Cape 
(1595-6 and 1598-9), and were shortly (1602) to be com¬ 
bined into the powerful Dutch East India Company Pro¬ 
testant England was the political ally of Holland but her 
commercial rival, and English merchants were not prepared to 
see the Indian trade pass wholly into her hands It was in 
these circumstances that on September 24, 1599, the mer¬ 
chants of London held a meeting at Founders’ Hall, under the 
Lord Mayor, and lesolved to form an association for the pur¬ 
pose of establishing direct trade with India But negotiations 
for peace were then in progicss at Boulogne, and Queen 
Elizabeth was unwilling to take a step which would give um¬ 
brage to Spam Hence she delayed for fifteen months to 
grant the charter for which the London merchants had peti¬ 
tioned The charter incorporated George, Earl of Cumber¬ 
land, and 215 knights, aldermen, and burgesses, by the name 
of the ‘ Governor and Company of Merchants of London 
trading with the East Indies ’ The Company were to elect 
annually one governor and twenty-four committees, who 
were to have the direction of the Company’s voyages, the 
provision of shipping and merchandises, the sale of mer¬ 
chandises returned, and the managing of all other things 
belonging to the Company Thomas Smith, Alderman of 
London, and Governor of the Levant Company, was to bo 
the first governor 

The Company might for fifteen years ‘ freely traffic and use 
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the trade of merchandise by sea in and by such ways and 
passages already found out or which hereaftei shall be found 
out and discovered into and from the East Indies, in the 
countries and parts of Asia and Africa, and into and from all 
the islands, ports, havens, citieb, creeks, towns, and places of 
Asia and Africa, and America, or any of them, beyond the 
Cape of Bona Esperanza to the Straights of Magellan ’ 

Duung these lifteen years the Company might assemble 
themselves in any convenient place, ‘ within our dominions 
«or elsewhere,’ and there ‘ hold court ’ foi the Company and 
the affairs theieof, and, being bo assembled, might ‘ make, 
ordain, and constitute such and so many reasonable laws, 
constitutions, orders, and ordinances, as to them or the greater 
pait of them being then and theie present, shall seem necessary 
and convenient foi the good government of the samo Com¬ 
pany, and of all factors, masteis, manners, and other officers, 
employed or to be employed in any of then voyages, and foi 
the better advancement and continuance of the said trade and 
traffick ’ They might also impose such pains, punishments, 
and penalties by imprisonment of body, or by fines and 
amerciaments, as might seem necessary or convenient for 
observation of these laws and oidinances But their laws 
and punishments were to be reasonable, and not contrary 
or repugnant to the laws, statutes, or customs of the English 
realm 

The chartei was to last foi fifteen years, subject to a power 
of determination on two years’ warning, if the trade did not 
appear to be profitable to the realm If otherwise, it might 
be renewed for a further term of frfteen yeais 

The Company’s rrght of trading, during the term and within 
the limits of the charter, was to be exclusive, but they might 
grant licences to trade Unauthorized traders were to be liable 
to forfeiture of their goods, ships, and tackle, and to ‘ imprison¬ 
ment and such other punishment as to us, our heirs and 
successors, for so high a contempt, shall seem meet and 
convenient ’ 



Points of 
constitu¬ 
tional in 
torost in 
charter of 
Elizabeth 
Constitu 
tion of 
Company 


6 GOVERNMENT OF INDIA [ch 

The Company might admit into their body all such appren¬ 
tices of any member of the Company, and all such servants or 
factors of the Company, ‘ and all such other 5 as to the majority 
present at a court might be thought fit If any member, 
having promised to contribute towards an adventure of the 
Company, failed to pay his contribution, he might be removed, 
disenfranchised, and displaced 

The points of constitutional mteiest m the charter of 
Elizabeth are the constitution of the Company, its privileges, 
and its legislative powers 1 

The twenty-foui committees to whom, with the goveinoi, 
is entrusted the direction of the Company’s business, are 
individuals, not bodies, and are the predecessors of the later 
directors Their assembly is in subsequent charters called 
the court of committees, as distinguished from the court 
general or general court, which answers to the ‘ general 
meeting ’ of modern companies 

The most noticeable difference between the charter and 
modern instruments of association of a similar character is 
tho absence of any reference to the capital of the Company 
and the conesponding qualification and voting powers of 
members It appears from the charter that the adventurers 
had undertaken to conti lbute towards the first voyage certain 
sums of money, which were ‘ set down and written in a book 
for that puiposc,’ and failure to pay their contributions to the 
treasuier within a specified date was to involve ‘ removal and 
disenfranchisement ’ of the defaulters But the charter does 
not specify the amount of the several contributions, 1 and for 
all that appears to the contiaiy each adventurer was to be 
equally eligible to the office of committee, and to have equal 
voting power in the general court The explanation is that 
the Company belonged at the outset to the simpler and looser 
form of association to which the City Companies then belonged, 
and still belong, and which used to be known by the name of 

1 The total amount subscribed in September, 1599, was £30,133, and there 
were 101 subscribers 
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‘ regulated companies ’ The members of such a company 
were subject to certain common regulations, and were entitled 
to certain common privileges, but each of them traded on his 
own separate capital, and there was no joint stock The 
trading privileges of the East India Company were reserved 
to the members, their Bons at twenty-one, and their appren¬ 
tices, factors, and servants The normal mode of admission 
to full membership of the Company was through the avenue 
of apprenticeship or service But there was power to admit 
‘ others,’ doubtless on the terms of their offering suitable con¬ 
tributions to the advcntuie of the Company 
When an association of this kind had obtained valuable 
concessions and privileges, its natural tendency was to become 
an extremely close coipoiation, and to shut its doors to out¬ 
siders except on prohibitory terms, and the efforts of those 
who suffered from the monopoly thus created were directed 
towards reduction of these terms Thus by a statute of 1497 
the powerful Merchant Advcntureis trading with Flanders 
had been required to reduce to 10 marks (£6 13s 4 d ) the fine 
payable on admission to their body By similar enactments 
in the seventeenth century the Russia Company and Levant 
Company were compelled to grant privileges of membership 
on such easy terms as to render them of merely nominal value, 
and thus to entitle the companies to what, according to Adam 
Smith, is the highest eulogium which can be justly bestowed 
on a regulated company, that of being merely useless The 
charter of Elizabeth contains nothing specific as to the terms 
on which admission to the privileges of the Company might be 
obtained by an outsider It had not yet been ascertained 
how far those privileges would be valuable to members of the 
Company, and oppressive to its rivals 
The chief privilege of the Company was the exclusive right Privilege* 
of trading between geographical limits which were practically pany. m " 
the Cape of Good Hope on the one hand and the Straits of 
Magellan on the other, and which afterwards became widely 
famous as the limits of the Company’s charter The only 
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restriction imposed on the right of trading within this vast 
and indefinite area was that the Company were not to ‘ under¬ 
take or address any trade into any country, port, island, 
haven, city, creek, towns, or places being already in the law¬ 
ful and actual possession of any such Christian Prince or 
State as at this present or at any time hereafter shall be in 
league or amity with us, out heirs and successors, and which 
doth not or will not accept of such trade ’ Subject to this 
restriction the trade of the older continent was allotted to 
the adventurers with the same lavish grandeur as that with 
which the Pope had granted lights of sovereignty over the 
new continent, and with which m oui own day the continent 
of Africa has been pai celled out among rival chartered 
companies The limits of the English charter of 1600 were 
identical with the limits of the Dutch charter of 1602, and the 
two charters may be regarded as the Protestant counter-claims 
to the monopoly claimed under Pope Alexander’s Bull 
During the first few years of their existence the two Com¬ 
panies carried on their undertakings 111 co-operation with each 
other, but they soon began to quart el, and in 1611 we find the 
London merchants praying foi piotection against their Dutch 
competitors Projects for amalgamation of the English and 
Dutch Companies fell thiough, and during the greater pait of 
the seventeenth century Holland was the most formidable 
rival and opponent of English trade in the East 

‘ By virtue of our Prerogative lloyal, which we will not in 
that behalf have argued or biought 111 question,’ the Queen 
straitly charges and commands her subjects not to infringe 
the privileges granted by her to the Company, upon pain of 
forfeitures and other penalties JMeaily a century was to 
elapse lief ore the Parliament of 1693 formally declared the 
exercise of this unquestionable prerogative to be illegal as 
transcending the powers of the Ciown But neither at the 
beginning nor at the end of the seventeenth century was any 
doubt entertained about the expediency, as apart from the 
constitutionality, of granting a trade monopoly of this descrip- 
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tion Such monopolies were m strict accordance with the 
ideas, and weie justified by the circumstances, of the time 

In the seventeenth century the conditions under which 
private trade is now carried on with the East did not exist. 

Beyond certain narrow territorial limits international law did 
not run, diplomatic relations had no existence 1 Outside 
those limits force alone ruled, and trade competition meant 
war At the present day territories are annexed for the sake 
of developing and securing trade The annexations of the 
sixteenth century were annexations not of territory, but of 
trading-grounds The pressure was the same, the objects 
were the same, the methods were diffeient Eoi the successful 
prosecution of Eastern trade it was necessary to have an 
association powerful enough to negotiate with native princes, 
to enforce discipline among its agents and servants, and to 
drive off European rivals with the strong hand No Western 
State could afford to support more than one such association 
without dissipating its strength The independent trader, 
or interloper, was, through his weakness, at the mercy of the 
foreigner, and, through lus 11 responsibility, a source of danger 
to his countrymen It was because the tiade monopoly of 
the East India Company had outlived the conditions out of 
which it arose that its extinction in the nineteenth century 
was greeted with general and just approval 

The powers of making laws and oidinances granted by the Legisla- 
charter of Elizabeth did not diffci in then geneial provisions powers of 
from, and were evidently modelled on, the powers of making ompany 
by-laws commonly exercised by ordinary municipal and com¬ 
mercial corporations No copies ot any laws made under the 
early chaiters are known to exist They would doubtless 
have consisted mainly of regulations for the guidance of the 
Company’s factors and apprentices Unless supplemented by 
judicial and punitive powers, the early legislative powers of 

1 The state of things in European waters was not much better See the 
descnption of piracy m the Mediterranean in the seventeenth century m 
Masson, Hvstoire du Commerce Franfais dans le Levant, chap n 
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the Company could hardly have been made effectual for any 
further purpose But they are of historical interest, as the 
germ out of which the Anglo-Indian codes were ultimately 
developed In this connexion they may be usefully com¬ 
pared with the provisions which, twenty-eight years after 
the chaiter of Elizabeth, weie gi anted to the founders of 
Massachusetts 

In 1628 Charles I granted a chartei to the Govcrnoi and 
Company of tho Massachusetts Bay in New England It 
cioatod a form of government consisting of a govcrnoi, 
deputy governor, and eighteen assistants, and directed them 
to hold four times a year a general meeting of the Company 
to be called the ‘ great and general Court,’ in which general 
court ‘ the Governor or deputie Governor, and such of the 
assistants and freemen of the Company as shall be present 
shall have full power and authority to choose other persons 
to be free of the Company and to elect and constitute such 
officers as they shall think fitte for managing the affairs of 
the said Governor and Company and to make Lawes and 
Ordinances for the Good and Welfaie of the saide Company 
and for the Government and Ordering of the said Landes and 
Plantasion and the People inhabiting and to inhabit tho 
same, soe as such Lawes and Ordinances be not contrary or 
repugnant to the Lawes and Statutes of this our realme of 
England ’ Tho charter of 1628 was replaced in 1691 by 
anothei charter, which followed the same general lines, but 
gave the government of the colony a less commercial and more 
political character Tho main provisions of the chaiter of 
1691 weie transferred bodily to the Massachusetts constitu¬ 
tion of 1780, which is now in force, and which, as Mi Bryce 
remarks, 1 profoundly influenced the convention that prepared 
the fodeial constitution of the United States in 1787 

Thus from the same germs were developed the independent 
republic of the West and the dependent empire of the East 

1 American Commonwealth, pt 2, chap xxxvu Soe also Lyall, British 
Dominion \n India, p 54 
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The Massachusetts Company may be taken as the type >>f 
the bodies of adventurers who during the early part of the 
seventeenth century were trading and settling in the newly 
discovered continent of the WeBt It may be worth while to 
glance at the associations of English merchants who, at the 
date of the foundation of the East India Company, were 
trading towards the East Of these the most important were 
the Russia or Muscovy Company and the Levant or Turkey 
Company 1 

The foundations of the Russia Company 2 were laid by the 
discoveries of Richard Chancellor In 1553-4 they were 
incorporated by charter of Philip and Mary under the name 
of ‘ the Merchants and Advcntuiers for the discoveiy of lands 
not before known or frequented by any English ’ They were 
to be governed by a court consisting of one governor (the first 
to be Sebastian Cabot) and twenty-eight of the most sad, 
discreet, and learned of the fellowships, of whom four were 
to be called consuls, and the others assistants They were to 
have liberty to resort, not only to all parts of the dominions 
of ‘ our cousin and brother, Lord John Bazilowitz, Emperor 
of all Russia, but to all other parts not known to our subjects 1 
And none but such as were free of or licensed by the Company 
were to frequent the parts aforesaid, under forfeiture of ships 
and merchandise—a comprehensive monopoly 
In 1566 the adventurers were again incorporated, not by 
charter, but by Act of Parliament, under the name of ‘ the 
fellowship of English Merchants for discovery of new trade,’ 3 
with a monopoly of trade m Russia, and in the countries 

1 A good account of the great trading companies is given by Bonnas- 

sieux, Lea Grandes Compagmes de Commerce (Pans, 1892) See also Causton 
and Keeno, The Early Chartered Companies (1896), the article on ‘ Colonies, 
Government of, by Companies ’ in the Dictionary of Political Economy, the 
article on ‘ Chartered Companies ’ m the Encyclopaedia 0/ the Laws of England , 
and Egerton, Origin and Growth of English Colonies (1903) 

3 As to the Russia Company, see the Introduction to Early Voyages to 
Russia m the publications of the Hakluyt Society 
' This is said to have been the first English statute which established an 
exclusive mercantile corporation 
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of Armenia, Media, Hyrcama, Persia, and the Caspian 
Sea 

In the seventeenth century they were compelled by the 
Czar of the time to share with the Dutch their trading privi¬ 
leges from the Russian Government, and by an Act of 1698, 
which reduced their admission fine to £5/ then doors were 
thrown open After this they sank into insignificance 

A faint legal trace of their ancient privileges survives in 
the extra-tenitoiial character belonging for marriage purposes 
to the chut dies and chapels formerly attached to their factories 
m Russia Some years ago they existed—perhaps they still 
exist—as a dining club 1 

The Levant Company 3 was founded by Queen Elizabeth 
for the put pose of developing the trade with Turkey under 
the concessions then recently granted by the Ottoman Porte 
Under arrangements made with various Christian powers and 
known as the Capitulations, foreigners trading or residing in 
Turkey were withdrawn from Turkish jurisdiction for most 
civil and cmmnal puiposes The Inst of the Capitulations 
granted to England beais date 111 the year 1579, and the 
first chaitei of the Levant Company was granted two years 
afterwards, 111 1581 This charter was extended 111 1593, 
lenewcd by James I, confirmed by Charles II, and, like the 
East India Company’s charters, recognized and modified by 
various Acts of Pailiament 

The Levant Company attempted to open an overland trade 
to the East Inches, and sent merchants from Aleppo to Bag¬ 
dad and thence down the Persian Gulf These merchants 
obtained articles at Lahore and Agra, in Bengal, and at 
Malacca, and on then return to England brought information 
of the profits to be acquired by a trade to the East Indies 
I11 1593 the Levant Company obtamed a new charter, em¬ 
powering them to trade to India overland through the tera- 

1 10 & 11 Will III, c 6 

1 MacCulloch, Dictionary of Commerce, 1871 edition 

* As to the Levant Company and the Capitulations, see below, p 383 
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tones of the Grand Signor Under these circumstances it 
is not surprising to find members of the Levant Company 
taking an active part in the promotion of the East India 
Company Indeed the latter Company was in a sense the 
outgrowth of the former Alderman Thomas Smith, the 
first Governor of the East Tndia Company, was at the same 
time Governor of the Levant Company, and the adventures 
of the two Companies were at the outset intimately connected 
with each other At the end of the first volume of court 
minutes of the East India Company are copies of several 
letters sent to Constantinople bv the Levant Company 

Had history taken a different course, the Levant Company 
might have founded on the shores of the Mediterranean an 
empire built up of fragments of the dominions of the Ottoman 
Porte, as the East India Company founded on the shores of 
the Bay of Bengal an empire built up of fragments of the 
dominions of the Great Mogul But England was not a 
Mediterranean power, trade with the East had been deflected 
from the Mediterranean to the Atlantic, and the causes which 
had destroyed the Italian merchant states were fatal to the 
Levant Company As the East India Company grew, the 
Levant Company dwindled, and m 1825 it was formally 
dissolved 

To return to the East India Company 

During the first twelve years of its existence, the Company The 
traded on the principle of each subscriber contributing 
separately to the expense of each voyage, and reaping the 
whole profits of his subscription The voyages during these 
years are therefore known in the annals of the Company as 
the ‘ separate voyages ’ But after 1612 the subscribers 
threw their contributions into a ‘ joint stock,’ and thus con¬ 
verted themselves from a regulated company into a joint-stock 
company, which, however, differed widely in its constitution 
from the joint-stock companies of the present day 

In the meantime James I had in 1600 renewed the charter James I’s 

charter of 

of Elizabeth, and made it perpetual, subject to determination 1609 
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after three years’ notice on proof of injury to the nation 
The provisions of this charter do not, except with regard to 
its duration, differ in any material respect from those of the 
charter of Elizabeth 

Beginning It has been seen that under the charter of Elizabeth the 
law^exor^ Company had power to make laws and ordinances for the 
bjTcom g° vernment °f factors, masters, mariners, and other officers 
pany employed on their voyages, and to punish offenders by fine 
or imprisonment This power was, howevei, insufficient for 
the punishment of grosser offences and for the maintenance 
of discipline on long voyages Accordingly, the Company 
were m the habit of procuring for each voyage a commission to 
the ‘ general ’ in command, empowering him to inflict punish¬ 
ments for non-capital offences, such as murder or mutiny, and 
to put in execution ‘ our law called martial ’ 1 
Grant of This course was followed until 1615, when, by a Royal 
l61 ^’ grant of December 16, the power of issuing commissions 
embodying this authority was given to the Company, subject 
to a proviso requiring the verdict of a jury in the case of 
capital offences. 

Grant of By 1623 the increase in the number of tho Company’s settle 
1<5 ^ ments and the disordeihness of their servants, had drawn 
attention to tho need foi further coercive powers Accord¬ 
ingly King James I, by a grant of February 4, i62f a , gave 
the Company the power of issuing similar commissions to 
their presidents and other chief officers, authorizing them to 
punish in like manner offences committed by the Company’s 
servants on land, subject to the like proviso as to the sub¬ 
mission of capital cases to the verdict of a jury 

1 For an example of a sentence of capital punishment under one of these 
commissions, seo Kayo, Administration of East India Company, p 66 
In transactions with natives tho Company’s servants were nominally sub¬ 
ject to tho native courts Bights of extra mural jurisdiction had not yet 
been claimed 

a The double date here and elsewhere indicates a reference to the three 
months, January, February, March, which accordmg to the Old Style 
closed the old year, while under the New Stylo, introduced m 1751 by the 
Act 24 Geo II, 0 23, they begin the new year 
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The history of the Company during the reigns of the first Contests 
two Stuarts and the period of the Commonwealth is mainly Dutch and 
occupied with their contests with Dutch competitors and 
English rivals 

The massacre of Amboyna (February 16, 162!) is the Massacre 
turning-point in the rivalry with the Dutch On the one boyna 
hand it enlisted the patriotic sympathies of Englishmen at 
home on behalf of their countrymen in the East On 
the other hand it compelled the Company to retire from the 
Eastern Archipelago, and concentrate their efforts on the 
peninsula of India 

Under Charles I the extensive trading privileges of the Courton’s 
Company were seriously limited Sir William Courten, ^ ocia 
through the influence of Endymion Porter, a gentleman of 
the bedchamber, obtained from the king a licence to trade 
to the East Indies independently of the East India Company 
His association, which, from a settlement established by it at 
Assada, in Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side of the East India Company 
for many years 

Under the Commonwealth the intervention of the Protector Crom 

was obtained for the settlement of the Company’s differences re i atlona 

both with their Dutch and with their English competitors J? tlie 

& r Company 

By the Treaty of Westminster m 1654, Cromwell obtained 
from the Dutch payment of a sum of £85,000 as compensa¬ 
tion for the massacre of Amboyna and for the exclusion of 
the Company from trade with the Spice Islands Difficulties 
arose, however, as to the apportionment of this sum among 
the several joint stocks of which the Company's capital was 
then composed, and, pending their settlement, Cromwell 
borrowed £50,000 of the sum for the expenses of the State 
He thus anticipated the policy subsequently adopted by 
Montagu and his successors of compelling the Company to 
grant public loans as a price for their privileges Crom- 

Ultimately the Company obtained from Cromwell in 1657 o{ 

a charter under which the rump of Courten’s Association 1657 
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was united with the East India Company, and the different 
stocks of the Company were united into a new ]omt stock 
No copy of this charter is known to exist Perhaps it was 
considered impolitic aftei the llestoiation to preserve any 
evidence of favours obtained fiom the Protector 
The Cora- During the penoil after the Restoration tho fortunes of 
the Re er the Company are centred in the remarkable personality of 
storation p ir Child, and are depicted in the vivid pages of Macau¬ 

lay He has descubed how Child eonveited the Company 
from a Whig to a Toiy Association, how he induced James II 
to become a subscriber to its capital, how his policy was 
tempoiarily baffled by the Revolution, how vigorously he 
fought and how lavishly he bubed to counteract the growing 
influence of the rival English Company 
Marks of royal favour are conspicuous in the charters of 
the Restoration period 

Charles The charter granted by Charles II on April 3, 1661, con- 
charter of fcrred new and important privileges on the Company Their 
1661 constitution remained practically unaltered, except that the 
joint-stock principle was recognized by giving each member 
one vote for every £500 subscrdicd bv him to the Company’s 
stock But their powers w'ere materially increased 
They were given ‘power and command ’ over their fortresses, 
and were authorized to appoint governors and other officers 
for their government The governoi and council of each 
factory were empowered ‘ to judge all persons belonging to 
tho said Governor and Company 01 that shall be under them, 
in all causes, whethei civil or criminal, according to the laws 
of this kingdom, and to execute judgement accordingly ’ 
And the chief factor and council of any place for which there 
was no governor were empowered to send offenders for punish¬ 
ment, either to a place where there was a governor and council, 
or to England 

The Company were also empowered to send ships of war, 
men, or ammunition for the security and defence of their 
factories and places of trade, and ‘ to choose commanders 
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and officers over them and to give them power and authority, 
by commission under their common seal or otherwise, to 
continue or make peace or war with any people that are not 
Christians, in any places of their trade, as shall bo for the 
most advantage and benefit of the said Governor and Com¬ 
pany, and of their trade ’ They were further empowered to 
erect fortifications, and supply them with provisions and 
ammunition, duty free, ‘ as also to tiansport and cany over 
such number of men, being willing thereunto, as they shall 
think fit,’ to govern them in a legal and reasonable manner, 
to punish them foi misdemeanour, and to fine them for breach 
of orders They might seize unlicensed persons and send 
them to England, punish persons in their employment for 
offences, and in case of their appealing against the sentence 
seizo them and send them as prisoners to England, there to 
receive such condign punishment as the merits of the offenders’ 
cause should require, and the laws of the nation should 
allow 

With regard to the administration of justice, nothing 
appears to have been done towards carrying into effect tho 
provisions of the charter of 1661 till the year 1678 At 
Madras, which was at that tune the chief of the Company’s 
settlements in India, 1 two or more officers of the Company 
used before 1678 to sit as justices 111 the 1 ehoultiy ’ to dispose 
of petty cases, but there was no machinery for dealing with 
serious crimes 2 

In 1678 the agent and council at Madras resolved that, 
under the charter of 1661, they had power to judge all persons 
living under them in all cases, whether criminal 01 civil 
according to the English laws, and to execute judgement 
accordingly, and it was determined that the governor and 
council should sit m the chapel in the fort on every Wednesday 
and Saturday to hear and judge all causes But this high 

1 The settlement of Madras or Fort St Georgo had been erected into 
a Presidency in 1651 

2 See Wheeler, Madras m Olden Times 

1691 0 
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court was not to supersede the justices of the choultry, who 
were still to hear and decide petty cases 

In the meantime the port and island of Bombay, which 
had, in 1661, been ceded to the British Crown as a part of the 
dower of Catherine of Braganza, were, by a charter of 1669, 
granted to the East India Company to be held of the Crown, 

‘ as of the Manor of Greenwich in free and common soccage,’ 
for the annual rent of £10 

And by the same charter the Company were authorized to 
take into their service such of the king’s officers and soldiers 
as should then be on the island and should be willing to serve 
them The officers and men who volunteered their services 
under this power became the cadets of the Company’s ‘ 1st 
European Regiment,’ or f Bombay Fusiliers,’ afterwards the 
103rd Foot 

The Company were authorized, through their court of 
committees, to make laws, orders, ordinances, and constitu¬ 
tions for the good government and otherwise of the port and 
island and of the inhabitants thereof and, by their governors 
and other officers, to exercise judicial authority, and have 
power and authority of government or command, in the 
island, and to repel any force which should attempt to inhabit 
its precincts without licence, or to annoy the inhabitants 
Moreover, the principal governor of the island was empowered 
‘ to use and exercise all those powers and authorities, in cases 
of rebellion, mutiny, or sedition, of refusing to serve in wars, 
flying to the enemy, forsaking colours or ensigns, or othei 
offences against law, custom, and discipline military, in as large 
and ample manner, to all intents and purposes whatsoever, 
as any captain-general of our army by virtue of his office has 
used and accustomed, and may or might lawfully do ’ 

The transition of the Company from a trading association 
to a territorial sovereign invested with powers of civil and 
military government is very apparent in these provisions 

Further attributes of sovereignty were soon afterwards 
conferred. 
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By a charter of 1677 the Company were empowered to Charter 
coin money at Bombay to be called by the name of ‘ rupees, granting 
pices, and budjrooks,’ or such other names as the Company coinage^°* 
might think fit These coins were to be current m the East 
Indies, but not in England A mint for the coinage of 
pagodas had been established at Madras some years before 

The commissioners sent from Surat 1 to take possession of Admims 
Bombay on behalf of the Company made a report in which justice at 
they requested that a judge-advocate might be appointed, 

as the people were accustomed to civil law Apparently, as teenth 

century 

a temporary measure, two courts of judicature were formed, 
the inferior court consisting of a Company’s civil officer 
assisted by two nativo officers, and having limited jurisdiction, 
and the supreme court consisting of the deputy governor and 
council, whose decisions were to be final and without appeal, 
except in cases of the greatest necessity 

By a charter of 1683 the Company were given full power Charter 
to declare and make peace and war with any of the ‘ heathen giving’ 
nations ’ being natives of the parts of Asia and America to 
mentioned in the charter, and to ‘ raise, arm, train, and {orce8 

oxcrciso 

muster such military forces as to them shall seem requisite martial 
and necessary, and to execute and use, within the said egtablish- 
plantations, forts, and places, the law called the martial law, 1 0 n f g A ( ^ urt 
for the defence of the said forts, places, and plantations miralty 
against any foreign invasion or domestic insurrection or 
rebellion ’ But this power was subject to a proviso reserving 
to the Crown ‘ the sovereign right, powers, and dominion over 
all the forts and places of habitation,’ and ‘ power of making 
peace and war, when we shall be pleased to interpose our 
royal authority thereon ’ 

By the same charter the king established a court of judi¬ 
cature, to be held at such place or places as the Company 
might direct, and to consist of ‘ one person learned in the 

1 Bombay was then subordinate to Surat, where a factory had been 
established as early as 1612, and where there was a president with a oouncil 
of eight members. 
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civil law, and two assistants,’ to be appointed by the Company 
The court was to have power to hear and determine all cases 
of forfeiture of ships or goods tiading contraiy to the charter, 
and also all mercantile and mantime cases concerning persons 
coming to or being m the places aforesaid, and all cases of 
trespasses, injuries, and wrongs done or committed upon the 
high seas or m any of the regions, territories, countries or 
places aforesaid, concerning any persons residing, being, or 
coming within the limits of the Company’s charter These 
c ases were to be adjudged and determined by the court, accord¬ 
ing to the rules of equity and good conscience, and according 
to the laws and customs of merchants, by such procedure as 
they might direct, and, subject to any such directions as the 
judges of the court should, m their best judgement and 
discretion, think meet and just 

The only person learned in the civil law who was sent out 
to India in pursuance of the charter of 1683 was Dr John 
fit John By a commission from the king, supplemented 
bv a commission from the Company, he was appointed judge 
of the court at Surat But he soon became involved in 
disputes with the governoi, fin John Child 1 , who limited his 
jurisdiction to maritime cases and appointed a separate judge 
for civil actions 

At Madias the president of the council was appointed to 
supply the place of judge-advocate till one should arrive 
But this arrangement caused much dissatisfaction, and it 
was resolved that, instead of the president’s accepting this 
appointment, the old court of judicature should be continued, 
and that, until the arrival of a judge-advocate, causes should 
be heard under it. as formerly m accordance with the charter 
of 1661 

Charter of In 1686 James II granted the Company a charter by 
which he renewed and confirmed their former privileges, and 
authorized them to appoint ‘ admirals, vice-admirals, rear- 
admirals, captains, and other sea officers ’ in any of the 
1 A brother of Sir Josiah Child 
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Company’s ships withm the limits of their chartoi, u'lh 
power for their naval officers to raise naval forces, and to 
exerciso and use ‘ within their ships on the other side of the 
Cape of Good Hope, m the time of open hostility with some 
other nation, the law called the law martial for defence of 
their ships against the enemy ’ By the same charter the 
Company were empowered to coin m their forts any species 
of money usually coined by native princes, and it wab declared 
that these coins weio to be cuirent within the bounds of the 
charter 

The provisions of the charter of 1683 with lespect to the 
Company’s admnalty court weie repeated with some modi¬ 
fications, and under these provisions Sir John Biggs, who 
had been recoider of Portsmouth, was appointed judge-advo¬ 
cate at Madrab 

Among the prerogatives of the Crown one of the most Establish, 
important is the power of constituting municipal corporations mumci. 
by royal charter Therefore rt was a signal mark of royal ^Jj r y aB at 
favour when James II, in 1687, delegated to the East India 
Company the power of establishing by charter a municipality 
at Madras The question whether this charter should be 
passed under the great seal or under the Company’s seal was 
discussed at a cabmet council The latter course was eventu¬ 
ally adopted at the mstance of the governor and deputy 
governor of the Company, and the reasons urged for its 
adoption are curious and characteristic The governoi 
expressed his opinion that no poisons 111 India should be 
employed undei immediate commission fioin His Majesty, 

‘ because the wind of extraoidinaiy honour in then heads 
would probably render them so haughty and overbearing 
that the Company would be forced to remove them ’ He 
was evidently thinking of the recent differences between 
Sir John Child and Dr St John, and was alive to the dangers 
arising from an independent judiciary which in the next 
century were to bring about the conflicts between Warren 
Hastings and the Calcutta supreme court. 
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of Accordingly the charter of 1687, which established a 
municipality and mayor’s court at Madras, proceeds from 
the Company, and not from the Crown It recites ‘ the 
approbation of the king, declared in His Majesty’s Cabinet 
Council 1 the eleventh day of this instant December,’ and 
then goes on to constitute a municipality according to the 
approved English type The municipal corporation is to 
consist of a mayor, twelve aldermen, and sixty or more 
burgesses The mayor and aldermen are to have power to 
levy taxes foi the building of a convenient town house or 
guild hall, of a public jail, and of a school-house ‘ for the 
teaching of the Gentues or native children to speak, read, 
and write the English tongue, and to understand arethmetick 
and merchants’ accompts, and foi such further ornaments 
and edifices as shall bo thought convenient for the honour, 
interest, ornament, security, and defence ’ of the corporation, 
and of the inhabitants of Madras, and for the payment of 
the salaries of the necessaiy municipal officers, including 
a schoolmaster The mayor and aldermen are to be a court 
of record, with powei to try civil and criminal causes, and 
the mayor and three of the aldeimen are to be justices of the 
peace There is to be an appeal in civil and criminal cases 
from the mayor’s court to ‘ our supreme court of judicature, 
commonly called our court of adnnralty 5 There is to be 
a recorder, who must be a discreet person, skilful in the laws 
and constitutions of the place, and who is to assist the mayor 
in trying, judging, and sentencing causes of any considerable 
value or intricacy And there is to be a town clerk and clerk 
of the peace, an able and discreet person, who must always 
be an Englishman born, but well skilled in the language of East 
India, and who is to be esteemed a notary public 

Nor are the ornamental parts of municipal life forgotten 
‘ Eor the greater solemnity and to attract respect and rever- 

1 This formal recognition of the existence of a oabinot council is of con 
stitutional interest But of course the cabinet council of 1687 was a very 
different thing fiom the cabinet council of the present day. 
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ence from the common people/ the mayor ib to ‘ always have 
carried before him when he goes to the guild hall or other 
place of assembly, two silver maces gilt, not exceeding three 
feet and a half in length,’ and the mayor and aldermen may 
‘ always upon such solemn occasions wear scarlet serge gowns, 
all made after one form or fashion, such as shall be thought 
most convenient for that hot country ’ The burgesses are, 
on these occasions, to wear white ‘ pelong,’ or other silk gowns, 
Moreover, the mayor and aldermen are ‘ to have and for ever 
enjoy the honour and privilege of having iundelloes and 
kattysols 1 borne over them when they walk or ride abroad 
on these necessary occasions within the limits of the said 
corporation, and, when they go to the guild hall or upon any 
other solemn occasion, they may ride on horseback m the same 
order as is used by the Lord Mayor and aldermen of London, 
having their horses decently furnished with saddles, bridles, 
and other trimmings after one form and manner as shall bo 
devised and directed by our President and Council of Port 
St George ’ 

The charter of 1687 was the last of the Stuart charters Com- 
affecting the East India Company The constitutional resolution 
history of the Company after the Revolution of 1688 may °* i68 9 - 
be appropriately ushered in by a reference to the resolution 
which was passed by them in that year 

‘ The increase of our revenue is the subject of our care as 
much as our trade , ’tis that must maintain oui force when 
twenty accidents may interrupt our trade , ’tis that must 
make us a nation in India , without that we are but a great 
number of interlopers, united by His Majesty’s royal charter, 
fit only to trade where nobody of power thinks it their 
interest to prevent us , and upon this account it is that the 
wise Dutch, in all their general advices that we have seen, 
write ten paragraphs concerning their government, their 
civil and military policy, warfare, and the increase of their 
revenue, for one paragraph they write concerning trade/ 

1 Umbrellas and parasols, 
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This famous resolution, which was doubtless inspired, if 
not penned, by Sir Josiah Child, announces in unmistakable 
terms the determination of the Company to guard their 
commercial supremacy on the basis of their terntorial sove¬ 
reignty and foreshadows the annexations of the next century 

Con- The Revolution of 1688 dealt a severe blow to the policy 

troversies 

after of S11 Josiah Child, and gave piopoitionate encouragement 

tion'of 1 to h* 8 11 vals They organized themselves in an association 
1688 which was populaily known as the New Company, and 
commenced an active war against the Old Company both 
in the City and m Parliament The contending parties pre¬ 
sented petitions to the Parliament of 1691, and the House of 
Commons passed two resolutions—first, that the trade of the 
East Indies was beneficial to the nation, and secondly, that 
the trade with the East Indies would be best carried on 
by a joint-stock company possessed of extensive pnvileges 
The practical question, therefore, was, not whether the trade 
to the East Indies should be abolished, or should be thrown 
open, but whether the monopoly of the trade should be left 
in the hands of Sir Josiah Child and his handful of suppoiters 
On this question the majonty of the Commons wished to 
effect a compromise—to retain the Old Company, but to 
remodel it and to incorporate it with the New Company 
Resolutions were accordingly carried for increasing the capital 
of the Old Company, and for limiting the amount of the 
stock which might be held by a single proprietor A Bill 
based on these resolutions was introduced and read a second 
time, but was dropped in consequence of the refusal of Child 
to accept the terms offered to him Thereupon the House 
of Commons lequested tne king to give the Old Company 
the three years’ warning in pursuance of which their privileges 
might be determined 

Two years of controversy followed The situation of the 
Old Company was cntical By inadvertently omitting to 
pay a tax which had been recently imposed on joint-stock 
companies, they had forfeited their charter and might at 
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any time find themselves deprived of then privileges wit) out 
any notice at all At length, by means of profuse biibes, 

Child obtained an order requiring the Attorney-General to 
draw up a charter regranting to the Old Company its former 
pnvileges, but only on the condition that the Company 
should submit to further regulations substantially 111 accord¬ 
ance with those sanctioned by the House of Commons 111 
1691 However, even these tenns were considcicd insuffi¬ 
cient by the opponents of the Company, who now raised 
the constitutional question whether the Crown could grant 
a monopoly of trade without the authonty of Parliament 1 
This question, having been argued before the Privy Council, 
was finally decided 111 favour of the Company, and an order 
was passed that the charter should be sealed 

Accordingly the chaitei of October 7, 1693, confirms the Charters 
ioimei charter of the Company, but is expressed to be re- aud < u^4 > 
vocable in the event of the Company failing to submit to 
such further regulations as might be imposed on them within 
a year These regulations were embodied 111 two supplemental 
charters dated November 11, 1693, and September 28, 1694 
By the first of these charters the capital of the Company 
was increased by the addition of £744,000 No peison was 
to subscribe more than £10,000 Each subscriber was to 
have one vote for each £1,000 stock held by him up to £10,000, 
but no more The governor and deputy governor weie to 
be qualified by holding £4,000 stock, and each committee 
by holding £1,000 stock The dividends were to be made 
m money alone Books were to bo kept for rccoiding transfcis 
of stock, and weie to be open to public inspection The joint 
stock was to continue for twenty-one years and no longer 

The charter of 1694 provided that the governor and deputy 
governor were not to continue in office for moie than two 

1 The question had been previously raised in the great case of The East 
India Company v Sandjs (1683-85), in which the Company brought an 
action against Mr Sandys for tradmg to the East Indies without a licence, 
and the Lord Chief Justice (Jeffreys) gavo judgement for the plaintiffs 
See the report in 10 State Trials, 371. 
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yeais, that eight new committees were to be chosen each 
year, and that a general court must be called within eight 
days on request by six members holding £1,000 stock each 
The three charters were to be revocable after three years’ 
warning, if not found profitable to the realm 
By a charter of 1698 the provisions as to voting powers 
and qualification were modified The qualification foi a single 
vote was reduced to £500, and no single member could give 
more than five votes The qualification for being a committee 
was raised to £2,000 

The affair In the meantime, however, the validity of the monopoly 
Redbridge renewed by the charter of 1693 had been successfully assailed 
results 8 . Immediately after obtaining a renewal of their charter the 
directors used their powers to effect the detention of a ship 
called the Redbridge, which was lying in the Thames and was 
believed to be bound for countries beyond the Cape of Good 
Hope The legality of the detention was questioned, and the 
matter was brought up m Parliament And on January 11, 
169I, the House of Commons passed a resolution ‘that all 
subjects of England have equal lights to trade to the East 
Indies unless prohibited by Act of Parliament ’ 

‘ It has ever since been held,’ says Macaulay, ‘ to be the 
sound doctrine that no powei but that of the whole legisla¬ 
ture can give to any person or to any society an exclusive 
privilege of trading to any part of the world ’ It is true 
that the trade to the East Indies, though theoretically thrown 
open by this resolution, remained practically closed The 
Company’s agents in the East Indies were instructed to pay 
no regard to the resolutions of the House of Commons, and 
to show no mercy to interlopers But the constitutional 
point was finally settled The question whether the trading 
pnvileges of the East India Company should be continued 
was removed from the council chamber to Parliament, and 
the period of control by Act of Parliament over the affairs of 
the Company began. 

The first Act of Paihament for regulating the trade to 
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the East Indies was passed in 1698 The New Company Incorpoia- 
had continued their attacks on the monopoly of the Old English 
Company, a monopoly which had now been declared illegal, Company 
and they found a powerful champion in Montagu, the Chan¬ 
cellor of the Exchequer The Old Company offered, m return 
for a monopoly secured by law, a loan of £700,000 to the 
State But Montagu wanted more money than the Old 
Company could advance He also wanted to set up a new 
company constituted in accordance with the views of his 
adherents Unfortunately these adherents were divided 111 
their views Most of them were in favour of a joint-stock 
company But some preferred a regulated company after 
the model of the Levant Company The plan which Montagu 
ultimately devised was extremely intricate, but its general 
features cannot be more clearly descubed than in the lan¬ 
guage of Macaulay ‘ He wanted two millions to extricate 
the State from its financial embarrassments That sum he 
proposed to raise by a loan at 8 per cent The lenders might 
be either individuals or corporations, but they were all, indi¬ 
viduals and corporations, to be united in a new corporation, 
which was to be called the General Society Every member 
of the General Society, whether individual or corporation, 
might trade separately with India to an extent not exceeding 
the amount which that member had advanced to the Govern¬ 
ment But all the members or any of them might, if they so 
thought fit, give up the privilege of trading separately, and 
unite themselves under a royal Charter for the purpose of 
trading in common Thus the General Society was, by its 
original constitution, a regulated company, but it was pro¬ 
vided that either the whole Society or any part of it might 
become a joint-stock company ’ 

This arrangement was embodied in an Act and two char¬ 
ters The Act (9 & 10 Will III, c 44) authorized the Crown 
to borrow two millions on the security of taxes on salt, and 
stamped vellum, parchment, and paper, and to incorporate 
the subscribers to the loan by the cumbrous name of the 
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‘ Gencial Society entitled to the advantages given by an Act 
of Parliament for advancing a sum not exceeding two millions 
lor the bervice of the Crown of England ’ The Act follows 
closely the lines of that by which, four years before, Montagu 
had established the Bank of England m consideration of a 
loan of £1,200,000 In each cabo the loan bears interest at 
the rate of 8 pel cent , and is secured on the proceeds of a 
special tax or set of taxes In each case the subscribers to 
the loan are incorporated and obtain special pnvilegeb The 
system was an advance on that undci which bodieb of mer¬ 
chants had obtained their privileges by means of presents to 
the king or bubes to his ministers, and was destined to receivo 
much development in the next generation The plan of raising 
special loans on the security of special taxes has since been 
superseded by the National Debt and the Consolidated Fund 
But the debt to the Bank of England still remains separate, 
and retains some of the features originally imprinted on it 
by the legislation of Montagu 

Of the charters granted under the Act of 1698, the first 1 
incorporated the Ceneial Society ab a legulated company, 
whilst the second 2 incorpoiated most of the subscribers to 
the General Society as a joint stock company, undei the 
name ot ‘ The English Company trading to the East Indies ’ 
The constitution of the English Company was formed on 
the same general lines as that of the Old 01 London Company, 
but the members of their governing body weie called directors 
instead ol ‘ committees ’ 

The New Company were given the exclusive privilege of 
tiadmg to the East Indies, subject to a reservation ot the 
concurrent lights of the Old Company until September 29, 
1701 The New' Company, like the Old Company, weie 
au thou zed to make by-laws and ordinances, to appoint 
governors, with power to raise and train military forces, and 
to establish courts of judicature They were also directed to 
maintain ministers of religion at their factories in India, and 

1 Charter of September 3, 1698 ' Charter of September 5, 1698. 
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to take a chaplain m every ship of 500 tons The minsters 
were to learn the Portuguese language and to ‘ apply them¬ 
selves to learn the native language of the country where 
they shall reside, the better to enable them to instruct the 
Gentoos that shall be the servants or slaves of the same 
Company or of their agents, in the Protestant religion ’ 
Schoolmasters were also to be provided 

It soon appeared that the Old Company had, to use a Union of 
modern phrase, ‘ captured ’ the New Company They had New Com- 
subscnbed £315,000 towards the capital of two millions l 1 ' 11110 ’ 
authorized by the Act of 1698 They had thus acquired 
a material interest 111 their rivals’ concern, and, at the same 
time, they were in possession of the field They had the 
capital and plant indispensable for the East India trade, 
and they retained concurrent privileges of trading They 
soon showed their strength bv obtaining a private Act of 
Parliament (n & 12 Will fTI, c 4) winch continued them 
as a trading corporation until repayment of the whole loan 
of two millions 

The situation was impossible , the privileges nominally 
obtained by the New Company were of no real value to them , 
and a coalition between the two Companies was the only 
practicable solution of the difficulties which had been created 
by the Act and charters of 1698 

The coalition was effected in 1702, through the inter¬ 
vention of Lord Godolphin, and by means of an Indenture 
Tripartite to which Queen Anne and the two Companies 
were parties, and which embodied a scheme for equalizing 
the capital of the two Companies and for combining then 
stocks The Old Companv weie to maintain their separate 
existence for seven years, but the trade of the two Companies 
was to be carried on jointly, in the name of the English 
Company, but for the common benefit of both, under the 
direction of twenty-four managers, twelve to be selected by 
each Company At the end of the beven years the Old Com¬ 
pany were to surrender their charters The New or English 
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Company were to continue their trade in accordance with the 
provisions of the charter of 1698, but were to change their 
name for that of ‘The United Company of Merchants of 
England trading to the East Indies ’ 

A deed of the same date, by which the * dead stock ’ of 
the two Companies was conveyed to trustees, contains an 
interesting catalogue of their Indian possessions at that time 
Difficulties arose in carrying out the arrangement of 1702, 
and it became necessary to apply for the assistance of Par¬ 
liament, which was given on the usual terms By an Act 
of 1707 1 the English Company were required to advance to 
the Crown a further loan of £1,200,000 without interest, 
a transaction which was equivalent to reducing the rate of 
interest on the total loan of £3,200,000 from 8 to 5 per cent 
In consideration of this advance the exclusive privileges ot 
the Company were continued to 1726, and Lord Oodolphin 
was empowered to settle the differences still remaining be¬ 
tween the London Company and the English Company 
Lord Godolphin’s Award was given m 1708, and in 1709 
Queen Anne accepted a surrender of the London Company’s 
charters and thus terminated their separate existence The 
original charter of the New or English Company thus came 
to be, in point of law, the root of all the powers and privileges 
of the United Company, subject to the changes made by 
statute. Henceforth down to 1833 (see 3 & 4 Will IV, c 85, 
s iii) the Company bear their new name of ‘ The United 
Company of Merchants of England trading to the East 
Indies ’ 

Penod For constitutional purposes the half-century which followed 

between 

1708 and the union of the two Companies may be passed over very 

1765 lightly 

An Act of 1711 2 provided that the privileges of the United 
Company were not to be determined by the repayment of 
the loan of two millions 

The exclusive privileges of the United Company were 
1 6 Anne, c 71. 5 10 Anne, 0. 35 
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extended for further terms by Acts of 1730 1 and 1744 2 
The price paid for the first extension was an advance to the 
State of £200,000 without interest, and the reduction of 
the rate of interest on the previous loan from 5 per cent to 
4 per cent By another Act of 1730 3 the security for the 
loan by the Company was transferred from the special taxes 
on which it had been previously charged to the * aggregate 
fund,’ the predecessor of the modem Consolidated Fund 
The price of the second extension, which was to 1780, was 
a further loan of more than a million at 3 per cent By an 
Act of 1750 4 the interest on the previous loan of £3,200,000 
was reduced, first to 3^ per cent, and then to 3 per cent 
Successive Acts were passed for increasing the stringency 
of the provisions against interlopers 5 and for penalizing any 
attempt to support the rival Ostend Company 6 
In 1726 a charter was granted establishing or reconstituting 

1 3 Geo II, 0 14 2 17 Oco II, 0 17 

* 3 Geo II, c 20 * 23 Geo II, c 22 

s 1718, 3 Geo I, c 21 , 1720, 7 Geo I Stat 1, c 21, 1722, 9 Geo I, 
c 26,1732,5 Geo II, c 29 See the article on ‘ Interlopers ’ in tho Dictionary 
of Political Economy For the career of a typical interloper see the account 
of Thomas Pitt, afterwards Governor of Madras, and grandfather of tho 
elder William Pitt, given in vol 111 of Yulo’s edition of tho Diary of William 
Hedges The relations between interlopers and the East India Company 
in the preceding century are we'l illustrated by Skinner’s case, which aioso 
on a petition presented to Charles II soon after the Restoration Accord¬ 
ing to tho statement signed by tho counsel of Skmner there was a general 
liberty of trade to tho EaBt Indies m 1657 (undor the Protectorate), and he 
in that year sent a trading ship there, but the Company’s agents at Bantam, 
under pretence of a debt due to the Company, seized his ship and goods, 
assaulted him in his warehouse at Jamba in the island of Sumatra, and 
dispossessed him of the warehouse and of a little island called Barella 
After various ineffectual attempts by tho Crown to induce the Company 
to pay compensation, the case was, m 166$, referred by the king in council 
to the twelve judges, with the question whether Skmner could have full 
relief in any court of law Tho answer was that the king’s ordinary courts 
of justice could give relief in respect of the wrong to person and goods, but 
not in respect of the house and island The House of Lords then resolved 
to relieve Skmner, but these proceedmgs gave rise to a serious conflict 
between the House of Lords and the House of Commons See Hargrave’s 
Preface to Hale’s Jurisdiction of the House of Lords, p cv 
1 Charter granted by the Emperor Charles VI in 1722, but withdrawn 
in 1725 
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Judicial municipalities at Madras, Bombay, and Calcutta, and setting 
of 1726 U P or remodelling mayor’s and other courts at each of these 
and 1753 pj aceg At each place the mayor and aldermen were to 
constitute a mayor’s court with civil jurisdiction, subject to 
an appeal to the governor or president m council, and a 
further appeal in more important cases to the king m council 
The mayoi's court now also gave probates and exercised 
testamentary jurisdiction The governor or president and 
the five seniors of the council were to be justices of the peace, 
and were to hold quaiter sessions four times in the year, with 
jurisdiction over all offences except high treason At the 
same time the Company were authorized, as in previous 
chalters, to appoint generals and other military officers, with 
power to exercise the inhabitants in arms, to iepel force by 
force, and to exercise martial law in time of war 
The capture of Madias by the Fiench in 1746 having 
destroyed tho continuity of the municipal corporation at that 
place, the charter of 1726 wms surrendered and a fresh charter 
was granted m 1753 

The charter of 1753 expressly excepted from the jurisdiction 
of the mayor’s court all suits and actions between tho Indian 
natives only, and directed that these suits and actions should 
bo determined among themselves, unless both parties sub¬ 
mitted them to the deteimunition of the mayoi’s courts 
But, according to Mr Morley, it does not appear that the 
native inhabitants of Bombay were ever actually exempted 
from the jurisdiction of the mayor’s court, or that any peculiar 
Jaws were administered to them in that court 1 
The charters of 1726 and 1753 have an important bearing 
on the question as to the precise date at which the English 
criminal law was introduced at the presidency towns This 
question is discussed by Sir James Stephen with reference 
to the legality of Nuneomar’s conviction for forgery, the 
point being whether the English statute of 1728 (2 Geo II, 
c 25) was or was not in force m Calcutta at the time of 
1 Morlcy’s Digest, Introduction, p clxix 
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Nuncomar’s trial. Sir James Stephen inclines to the opinion 
that English criminal law was originally introduced to some 
extent by the charter of 1661, but that the later charters 
of 1726, 1753, and 1774 must be regarded as acts of legis¬ 
lative authority whereby it was reintroduced on three suc¬ 
cessive occasions, as it stood at the three dates mentioned 
If so, the statute of 1728 would ha\e been 111 fmeo in Calcutta 
m 1770 when Nuncomar’s offence was alleged to have been 
committed, and at the time of his trial 111 1775 But high 
judicial authorities in India have maintained a different view 
According to their view British statute law was first given to 
Calcutta by the charter establishing the mayoi’s couit in 1726, 
and British statutes passed aftci the date of that charter 
did not apply to India, unless expressly or by necessaiy impli¬ 
cation extended to it 1 Since the passing of the Indian Penal 
Code the question has ceased to be of practical importance 

In 1744 war broke out between England and Fiance, and Mutiny 
in 1746 their hostilities extended to India These events Articles of 
led to the establishment of the Company’s Indian Aimy 
The first establishment of that aimy may, according to Sir forces 
George Chesney 2 , be considered to date from the year 1748, 

‘ when a small body of sepoys was raised at Madras, after 
the example set by the French, for the defence of that settle¬ 
ment during the course of the war which had broken out, four 
years previously, between France and England At the same 
time a small Euiopean force was raised, formed of such sailors 
as could be spared from the ships on the coast, and of men 
smuggled on board the Company’s vessels in England by the 
Company An officer, Major Lawrence, was appointed by 
a commission from the Company to command these forces in 
India ’ During the Company’s earliest wars its army consisted 
mainly, for fighting purposes, of Europeans 

1 Morley’s Digest, Introduction, pp xi, xxm 

‘ Indian Polity (3rd cd ), ch xn, which contains an interesting sketch 
of the nse and development of the Indian Army The nucleus of a European 
force had been formed at Bombay in 1669, supra, p 18 

1691 d 
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It has been seen that by successive charters the Company 
had been authorized to raise troops and appoint officers 
But the more extensive scale on which the military operations 
of the Company were now conducted made necessary further 
legislation for the maintenance of military discipline An 
Act of 1754 1 laid down for the Indian forces of the Company 
provisions corresponding to those embodied in the annual 
English Mutmv acts It imposed penalties for mutiny, 
deseition, and siimlai offences, when committed by officers 
01 soldiers 111 the Company’s scivice The Comt of Directors 
might, in pursuance of an authority fiom the king, empower 
their piesident and council and their cotnmandeis-in-chief to 
hold courts-martial for the trial and punishment of military 
offences The king was also empowered to make articles 
of war for the better government of the Company’s forces 
The same Act contained a provision, repeated in subsequent 
Acts, which made oppression and other offences committed 
by the Companys presidents 01 councils cognizable and 
punishable in England The Act of 1754 uas amended by 
another Act passed 1111760 2 

Charters The warlike operations which weic earned on by the East 

and 7 i7s« ^ n( ^ ld Company in Bengal at the beginning of the second 

as to half of the eighteenth century, and which culminated in 
booty and 

cession of Clive’s victory at Plasscy, led to the grant of two fuithei 

territory c ] mrterg to Q onl p an y < 

A charter of 1757 recited that the Nabob of Bengal had 
taken from the Company, without just or lawful pretence and 
contiary to good faith and amity, the town and settlement 
of Calcutta, and goods and valuable commodities belonging 
to the Company and to many pci sons trading or residing 
within the limits of the settlement, and that the officers and 
agents of the Company at Fort St George had concerted 
a plan of operations with Vice-Admiral Watson and others 
the commanders of our fleet employed m those parts, for 
regaining the town and settlement and the goods and com- 


1 27 Geo II, r 0 1 1 Geo TTT, r 14 
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modities, and obtaining adequate satisfaction for Iheir Josses , 
and that it had been agreed between the officers of the Com¬ 
pany, on the one part, and the vice-admiral and commanders 
of the fleet, on the other part, assembled m a council of war, 
that one moiety of all plunder and booty ‘ which shall be 
taken from the Moors ’ should be set apart for the use of the 
fsaptors, and that the other moiety should be deposited till the 
pleasure of the Crown should be known The chatter went on 
to grant this reserved moiety to the Company, except any pait 
thereof which might have been taken from any of the king's 
subjects Any pait so taken was to be returned to the owners 
on payment of salvage 

A charter of 1758, after reciting that powers of making peace 
and war and maintaining military forces had been granted 
to the Company by previous charters, and that many troubles 
had of late years arisen in the East Indies, and the Company had 
been obliged at very great expense to carry out a war in those 
parts against the French and likewise against the Nabob of 
Bengal and other princes or Governments in India, and that 
some of their possessions had been taken from them and 
since retaken, and forces had been maintained, raised, and 
paid by the Company in conjunction with some of the loyal 
ships of war and forces, and that other territories or distncts, 
goods, merchandises, and effects had been acquired and taken 
from some of the princes or Governments m India at vanance 
with the Company by the ships and forces of the Company 
alone, went on to grant to the Company all such booty or 
plunder, ships, vessels, goods, merchandises, treasure, and other 
things as had since the charter of 1757 been taken or seized, 
or should theteafte1 be taken, from any of the enemies of the 
Company or any of the king’s enemies in the East Indies by 
any ships or foices of the Company employed by them or on 
their behalf within their limits of tiade But this was only 
to apply to booty taken during hostilities begun and carried 
on m order to right and recompense the Company upon the 
goods, estate, or people of those parts from whom they should 


D 2 
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sustain or have just and well-grounded cause to fear any 
injury, loss, or damage, or upon any people who should 
interrupt, wrong, or injure them in tlieir trade within the 
limits of the charters, 01 should in a hostile manner invade or 
attempt to weaken or destroy the settlements of the Com¬ 
pany or to mjuie the king’s subjects 01 others tiading or 
residing within the Company's settlements or in any manner 
under the king’s protection within the limits of the Company 
The booty must also have been taken m wars or hostilities oi 
expeditions begun, carried on, and completed by the forces 
raised and paid by tho Company alone or by the ships em¬ 
ployed at their sole expense And there was a saving foi 
the royal prerogative to distribute the booty m such manner 
as the Crown should think fit in all cases where any of the 
king’s forces should be appointed and commanded to act in 
conjunction with the ships or forces of tho Company Theie 
was also an exception for goods taken from the king’s subjects, 
which were to be restored on payment of reasonable salvage 
These provisions, though they gave rise to difficult questions 
at various subsequent times, have now become obsolete 
But the chaitei contained a further power which is still of 
practical importance It expiessly granted to the Company 
power, by any treaty of peace made between the Company, oi 
any of their ofteeis, servants, oi agents, and any of the 
Indian princes oi Governments, to cede, restore, or dispose 
of any fortresses, districts, oi territories acquired by con¬ 
quest from any of the Indian punces or Governments during 
the late troubles between the Company and the Nabob of 
Bengal, oi which should be acquired by conquebt m time 
coming subject to a proviso that the Company should not have 
power to cede, restore, oi dispose of any territory acquired 
from the subjects of any Euiopean Bower without the special 
licence and appiobation of the Ciown This power has been 
relied on as the foundation, or one of the foundations, of 
the power of the Government of India to cede territory 1 
1 Lachmi Namyan v Baja Pratab Sniyfi, 1 L R > All i 

* 1 , \ . 
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The year 1765 marks a turning-point in Anglo-Indian Tho Com. 
history, and may he treated as commencing the period of tcmtonal 
territorial sovereignty by the East India Company The 80vc - 
successes of Clive and Lawrence m the struggle between 
the English and French and their respective allies had extin¬ 
guished French influence m the south of India The victories 
of Plassey 1 and Baxar 1 mado tho Company masters of the 
north-eastern provinces of the peninsula I11 1760 Clive 
leturned from Bengal to England In 1765, aftei live years 
of confusion, he went back to Calcutta as (Governor and C0111- 
mander-in-Chief of Bengal, armed with extraordinary powers 
His administration of eighteen months was one of the most 
memorable in Indian history Tho beginning of oui Indian 
rule dates from the second governorship of Clive, as oui 
military supremacy had dated horn his victoiy at Plassey 
Clive’s main object was to obtain the substance, though not 
the name, of territorial power, under tho fiction of a grant 
from the Mogul Emperor 

This object was obtained by the giant fiom Shah Alam of Oiaut of 
the Diwani or fiscal administration of Bengal, Bihar, and Diwam 
Orissa 2 

The criminal jurisdiction in tho provinces was still left with 
the puppet Nawab, who was maintained at Moorsliedabad, 
whilst the Company were to receive the revenues and to 
maintain the army But the actual collection of the revenues 
still remained until 1772 in the hands of native officials 
Thus a system of dual government was established, undei 
which the Company, whilst assuming complete control ovei 
the revenues of the countiy, and full powei of maintaining 
01 disbanding its militaiy foices, left in othei hands the 
responsibility for maintaining law and order through the 
agency of courts of law 

The great events of 1765 produced immediate results in 
1 Plassey (Clive) June 23, 1757 , Baxar (Munro), October 23, 1764 
3 The grant is dated August 17, 1765 The ‘ Onssa ’ of tho grant corre 
sponds to what is now the district of Midnapur, and is not to be confused 
with the modem Onssa, which w(te r^>t acquired until 1803 
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England The eyes of the proprietors of the Company were 
dazzled by golden visions On the dispatch bearing the grant 
of the Diwani being read to the Court of Proprietors they 
began to clamour foi an increase of dividend, and, in spite 
of the Company’s debts and the opposition of the directors, 
they insisted on raising the dividend 111 1766 from 6 to 10 
pei cent, and in 1767 to 12£ per cent 

At the same time the public mind was startled by the 
enormous fortunes which ‘ Nabobs ’ were bringing home, 
and the public conscience was distuibcd by rumours of the 
unscrupulous modes in which these fortunes had been amassed 
Constitutional questions were also raised as to the right of 
a trading company to acquire on its own account powers of 
territorial sovereignty 1 The intei vention of Parliament was 
impel atively demanded 

On November 25, 1766, the House of Commons resolved to 
appoint a committee of the whole house to inquire into the 
state and condition of the East India Company, and the 
proceedings of this committee led to the passage in 1767 of 
five Acts with lefercncc to Indian affairs The first disqualified 
a member of any company for voting at a general court 
unless he had held his qualification for six months, and pro¬ 
hibited the making of dividends except at a half-yearly or 
quaiterly court 2 Although applying m terms to all com¬ 
panies, the Act was immediately directed at the East India 
Company, and its object was to check the trafficking in votes 
and othei scandals which had recently disgraced their pro- 
1 eecbngs The second Act 3 pi ohibited the East 1 ndia Company 
from making any dividend except in pursuance of a resolution 
passed at a general couit after duo notice, and directly over¬ 
ruled tho recent resolution of the Company by forbidding them 
to declare any dividend in excess of 10 per cent per annum 
until the next session of Parliament The third and fourth 
Acts 4 embodied the terms of a bargam to which the Company 

1 For the arguments on this question, see Leeky, ch xu 

! 7 Geo Ill, e 48 * 7 Geo 1IT, c. 49 1 7 Goo 111, cc 56, 57 
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had been compelled to con&ent The Company were required 
to pay into the Exchequer an annual sum of £400,000 for 
two years from February 1, 1767, and in consideration of 
this payment were allowed to retain their territorial acqui¬ 
sitions and revenues for the same period 1 At the same 
time certain duties on tea were reduced on an undertaking 
by the Company to indemnify the Exchequer against any 
loss arising from the reduction Thus the State claimed its 
share of the Indian spoil, and asserted its rights to control 
the sovereignty of Indian territories 

In 1768 the restraint on the dividend was continued for 
another year, 2 and m 1769 a new agreement was made by 
Parliament with the East India Company fqr five yearB, 
during which time the Company were guaranteed the terri¬ 
torial revenues, but were bound to pay an annuity of £400,000, 
and to export a specified quantity of British goods They 
were at liberty to increase their dividends during that time to 
12 J per cent provided the increase did not exceed 1 per cent. 
If, however, the dividend should fall below 10 per cent the 
sum to be paid to the Government was to be proportion¬ 
ately reduced If the finances of the Company enabled them 
to pay off some specified debts, they were to lend some 
money to the public at 2 per cent 3 

These arrangements were obviously based on the assumption 
that the Company were making enormous profits, out of 
which they could afford to pay, not only liberal dividends 
to their proprietors, but a heavy tribute to the State The 
assumption was entirely false Whilst the servants of the 
Company were amassing colossal fortunes, the Company itself 
was advancing by rapid strides to bankruptcy ‘ Its debts 
were already estimated at more than six millions sterling 
It supported an army of about 30,000 men It paid about 

1 Thi3 was apparently the first direct recognition by Parliament of the 
terntonal acquisitions of the Company See Damodhar Qordhan v Deoram 
Kanji (the Bhaunagar case), L R 1 App Cas 332, 342 

' 8 Geo III, c 1. 5 9 Geo III, e 24 
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one million bterhng a year in the form of tributes, pensions, 
and compensations to the emperor, the Nabob of Bengal, 
and other great native personages Its incessant wars, 
though they had hitherto been always successful, were always 
expensive, and a large portion of the wealth which should 
have passed into the geneial exchequei was still diverted to 
the private accounts of its servants ' 1 Two great calamities 
hastened the crisis In the south of India, Hyder All harried 
the Carnatic, defeated the English forces, and dictated peace 
on his own terms m 1769 In the north, the great famine 
of 1770 swept away moie than a third of the inhabitants of 
Bengal 

Pecuniary Yet the directois went on declaring dividends at the rates 
rassmonts of 12 and I2| per cent At last the crash came In the 
in 1772 spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of then affairs But 
their Bill was thiown out on the second reading, and in its 
place a select committee of inquiry was appointed by the 
House of Commons In Juno, 1772, Parliament was pro¬ 
rogued, and in July the directors were obliged to confess that 
the sum required for the necessary payments of the next 
three months was deficient to the extent of £1,293,000 In 
August the chairman and deputy chairman waited on Lord 
North to inform him that nothing short of a loan of a million 
from the public could save the Company fiom rum 
In November, 1772, Parliament met again, and its first 
step was to appoint a new committee with instiuctions to 
hold a secret inquiry into the Company s affairs This com¬ 
mittee presented its first lepoit with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the dncctors from sending out to 
India a commission of supervision on the ground that the 
Company would be unable to bear the expense 2 
Legwla- In 1773 the Compaiy came to Parliament foi pecuniary 
1773 assistance, and Lord North’s Government took advantage 

1 Letky, iv 273 * 13 Geo III, c 9 
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of the situation to introduce extensive alterations into the 
system of governing the Company’s Indian possessions 1 
In spite of vehement opposition, two Acts were passed 
through Pailiament by enormous majorities By one of 
these Acts 2 the ministers met the financial embarrassments 
of the Company by a Joan of £1,400,000 at 4 per cent, and 
agreed to forgo the Company’s debt of £400,000 till this 
loan had been discharged The Company were restricted from 
declaring any dividend above 6 per cent till the new loan 
had been discharged, and above 7 per cent until the bond 
debt was leduced to £1,500,000 They were obliged to 

submit their accounts every half-yeai to the Treasury, they 
were restricted from accepting bills diawn by their servants 
in India for above £300,000 a veai, and they weie required 
to export to the British settlements within their limits British 
goods of a specified value 

The other Act was that commonly known as the JRegu- TheRegu 
latmg Act 1 To understand the object and effect of its of*” 7^ 
provisions bnef reference must be made to the constitution 
of the Company at the tune when it was passed. 

At home the Company were still governed m accordance 
with the charter of 1698, subject to a few modifications of 
detail made by the legislation of 1767 There was a Court 
of Directors and a General Court of Proprietors Every holdei 

1 The history of the East India Company tends to show that whenevei 
a chartered company undertakes tcrntonal sovereignty on an extensive 
stale the Government is soon compelled to accept financial responsibility 
foi its proceedings, and to exercise direct control over its actions The 
career of the East India Company as a territorial powci may be treated 
as having begun in 1765, when it acquired the financial administration 
of the provinces of Bengal, Bihar, and Orissa Withm seven years it was 
applying to Parliament for financial assistance In 1773 its Indian opeia- 
tions wore placed directly under the control of a governor general appointed 
by the Crown, and m 1784 the Court of Directors in England were made 
directly subordinate to the Board of Control—that is, to a minister of tho 
Crown 

2 13 Geo III, e 64 

* 13 Geo HI, c 63 This Act is described m its ‘ short title ’ as an Act 
of 1772 because Acts then dated from, the beginning of the session in which 
they were passed 



GOVERNMENT OF INDIA 


42 


fCH 


of £500 stock had a vote 111 the Court of Proprietoi s, but the 
possession of £2,000 stock was the qualification for a director 
The directois were twenty-four in number, and the whole of 
them were re-elected every year 

In India each of the three presidencies was under a president 
or governor and council, appointed by commission of the 
Company, and consisting of its superior servants The 
numbers of the council varied, 1 and some of its members 
were often absent fiom the presidency town, being chiefs 
of subordinate factories in the interior of the country All 
power was lodged m the president and council jointly, and 
nothing could be transacted except by a majority of votes 
So unworkable had the council become as an instrument of 
government, that in Bengal Clive had been compelled to 
delegate its functions to a select committee 

The presidencies were independent of each other The 
Government of each was absolute within its own limits, and 
lesponsible only to the Company in England 

The civil and military servants of the Company were 
classified, beginning from the lowest rank, as writers, factors, 
senior factors, and merchants Promotion was usually by 
seniority Their salaries weie extremely small, 2 but they 
made enormous profits by trading on their own account, 
and by money drawn from extortions and bribes The 
select committee of 1773 published an account of such sums 
as had been proved and acknowledged to have been distributed 
by the princes and other natives of Bengal from the yeai 
1757 to 1766, both included They amounted to £5,940,987, 
exclusive of the grant made to Clive after the battle of Plassey 
Clive, duung his second governorship, made great efforts to 
put down the abuses of pnvate trade, bribery, and extortion, 


1 They wero usually from twelve to sixteen 

* In the early part of the eighteenth century a writer, after five years’ 
lesidenee in India, received £iq a year, and the salaries of the higher ranks 
were on the same scale Thus a member of council had £80 a year When 
Thomas Pitt was appointed Governor of Madras m 1698 he received £300 
a year for salary and allowances, and £100 for outfit 
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and endeavoured to provide more legitimate remuneiations 
for the higher classes of the Company’s civil and military 
servants by assigning to them specific shares in the profits 
derived from the salt monopoly According to his estimates 
the profits from this source of a commissioner or colonel 
would be at least £7,000 a year , those of a factor or major, 
£2,000 1 

At the presidency towns, civil justice was administered in 
the mayors’ courts and courts of request, criminal justice by 
the justices in petty and quarter sessions In 1772 Warren 
Hastings became Governoi of Bengal, and took steps for 
organizing the administration of justice 111 the interior of 
that province In the previous year the Court of Directors 
had resolved to assert in a more active form the powers given 
them by the grant of the Diwam in 1765, and in a letter of 
instructions to the president and council at Fort William 
had announced their resolution to ‘ stand forth as diwan,’ 
and by the agency of the Company’s servants to take upon 
themselves the entire care and management of the revenues 2 
In pursuance of these instructions the Court of Directors 
appointed a committee, consisting of the Governor of Bengal 
and four members of council, and these drew up a report, 
comprising a plan for the more effective collection of the 
revenue and the administration of justice This plan was 
adopted by the Government on August2i, 1772, and manyof its 
iules were long preserved in the Bengal Code of Regulations '* 

In pursuance of this plan, a board of revenue was created, 
consisting of the president and members of the council, and 
the treasury was removed from Mooishedabad to Calcutta. 
The supervisors of revenue became collectors, and with them 

1 See Ltcky, iv 266, 270 2 Lotter of August 28, 1771 

8 The offico of ‘ diwan ’ implied, not merely the collection of the revenue, 
but the administration of civil justice The ‘ nizamut ’ comprised the 
right of arming and commanding the troopB, and the management of the 
whole of the police of the country, as well as the administration of onminal 
justice Morley, Digest, p xxxi Sec a fuller account of Warren Hastings’s 
plan, ibid p xxxiv 
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were associated native officers, styled ‘ diwans ’ Courts were 
established in each collectorship, one styled the Diwani, a 
civil court, and the other the Faujdari, a criminal court 
Over the former the collector presided in his quality of king’s 
diwan In the criminal court the kazi and mufti of the 
district sat to expound the Mahomedan law Superior 
courts were established at the chief seat of government, called 
the Sadr Diwani Adalat and the Sadr Nizamat Adalat 
These courts theoretically derived their jurisdiction and 
authority, not from the British Crown, but from the native 
Government in whose name the Company acted as adminis¬ 
trators of revenue They were Company’s courts, not king’s 
courts 

Provisions By the .Regulating Act of 1773 the qualification to vote 

latmg g Act m the Court of Propuctors was raised from £500 to £1,000, 
and restricted to those who had held their stock for twelve 
months The directoxs, instead of being annually elected, 
were to sit for four years, a quarter of the number being 
annually renewed 

For the government of the Piesidency of Foit William in 
Bengal, a governor-general and four counsellors were ap¬ 
pointed, and the Act declared that the whole civil and military 
government of this presidency, and also the ordinary manage¬ 
ment and government of all the territorial acquisitions and 
revenues m the kingdoms of Bengal, Bihar, and Orissa, 
should, during such time as the territorial acquisitions and 
revenues remained in the possession of the Company, be vested 
in the governor-general and council of the Presidency of 
Fort William, in like manner as they were or at any time 
theretofore might have been exercised by the president and 
council or select committee in the said kingdoms The 
avoidance of any attempt to define, otherwise than by refer¬ 
ence to existing facts, the nature or extent of the authority 
claimed or exercised by the Crown ovei the Company m 
the new territorial acquisitions is very noticeable, and is 
characteristic of English legislation 
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The first governor-general and counsellors were named m 
the Act They were to hold office for five years, 1 and were 
not to be removable in tho meantime, except by the king on 
the representation of the Court of Directors A casual vacancy 
in the office of governor-general during these five years was 
to be supplied by the senior member of council A casual 
vacancy in the office of member of council was during the 
same time to be filled by the Court of Directors with the 
consent of the Crown At the end of the five years the 
patronage was to be vested in the Company The governor- 
general and council were to be bound by the votes of a 
majority of those present at their meetings, and in the case 
of an equal division the governor-general was to have a 
casting vote 

Warren Hastings, who had been appointed Governor of 
Bengal m 1772, was to be the first governor-general The 
first members of his council were to be General Clavering, 
Colonel Monson, Mr Barwell, and Mr Francis 

The supremacy of the Bengal Presidency over the other 
presidencies was definitely declared The governor-general 
and council were to have power of superintending and con¬ 
trolling the government and management of the presidencies 
of Madras, Bombay, and Bencoolen 2 , so far and in so much 
as that it should not be lawful for any Government of 
the minor presidencies to make any orders for commencing 
hostilities, or declaring or making war, against any Indian 
princes or powers, or for negotiating or concluding any treaty 
with any such prince or power without the previous consent 


1 It has been suggested that this enactment w tho origin of the custom 
under winch tho tenure of the moro important offices m India, such as those 
of governor general, governor, lieutenant governor, and member of council, 
is now limited to five years The limitation is not imposed by statute or 
by the instrument of appointment 

a Bencoolen, otherwise Fort Marlborough, is m Sumatra It was founded 
by the English m 1686, and was given to the Dutch by the London Treaty, 
March 11, 1824, m exchange for establishments on the contment of India 
and for the town and fort of Malacca and its dependencies, which were 
handed over to the East India Company by 5 Geo TV, c 108, 
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of the governor-general and council, except in such cases of 
imminent necessity as would render it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also m cases where special orders had been received 
from the Company 1 A president and a council offending 
against these provibionb might be suspended by order of the 
governor-general and council The governors of the minoi 
presidencies were to obey the order of the governor-general 
and council, and constantly and dutifully to transmit to 
them advice and intelligence of all transactions and matters 
relating to the government, revenues, or interest of the 
Company 

Provisions followed for regulating the relations of the 
governor-general and his council to the Court of Directors, 
and of the directors to the Crown The governor-general 
and council were to obey the orders of the Court of Directors 
and keep them constantly informed of all matters relating 
to the interest of the Company The dneetors were, within 
fourteen days after receiving letters or advices from the 
governor-geneial and council, to transmit to the Treasury 
copies of all parts relating to the management of the Com¬ 
pany’s revenue, and to transmit to a secretary of state copies 
of all parts relating to the civil or military affairs and govern¬ 
ment of the Company 

Important changes were made in the arrangements foi 
the administration of justice in Bengal The Crown was 
empowered to establish by charter a supicme court of judica¬ 
ture at Fort William, consisting of a chief justice and three 
other judges, who were to lie barristers of five yearb’ standing, 
and were to be appointed by the Crown The supremo court 
was empowered to exeicise civil, criminal, admiralty, and eccle¬ 
siastical jurisdiction, and to appoint such clerks and other 
ministerial officers with such reasonable salaries as should 
be approved by the governor-general and council, and to 


' This was the first assertion of Parliamentary control over the treaty 
relations of the Company 
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establish such rules of procedure and do such other things 
as might be found necessary for the administration of justice 
and the execution of the powers given by the charter. The 
court was declared to be at all times a court of record and 
a court of oyer and terminer and jail delivery in and for 
the town of Calcutta and factory of Fort William and the 
factories subordinate thereto Its jurisdiction was declared 
to extend to all British subjects who should reside in the 
kingdoms or provinces of Bengal, Bihar, and Orissa, or any 
of them, under the protection of the United Company And 
it was to have ‘ full power and authority to hear and determine 
all complaints against anj r of His Majesty’s subjects for 
crimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions whatsoever agamst 
any of His Majesty’s subjects in Bengal, Bihar, and Orissa, 
and any suit, action, or complaint agamst any person employed 
by or in the service of the Company or of any of His Majesty s 
subjects ’ 

But on this jurisdiction two important limitations were 

First, the court was not to be competent to hear or determine 
any indictment or information agamst the governor-general 
or any of his council for any offence, not being treason or 
felony 1 , alleged to have been committed in Bengal, Bihar, 
or Onssa And the governor-general and members of his 
council were not to be liable to be arrested or imprisoned 
in any action, suit, or proceeding in the supreme court 2 

Then, with respect to proceedings in which natives of the 
country were concerned, it was provided that the court 
should hear and determine ‘ any suits or actions whatsoever 
of any of His Majesty’s subjects agamst any inhabitant of 
India residing in any of the said kingdoms or provinces of 
Bengal, Bihar, or Orissa,’ on any contract in writing where 

1 Could it then try the governor general for treason or felony ? 

* Tho saving appears to be limited to civil proceedings Tt would exempt 
against arrest on mesne proeess 
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the cause of action exceeded 500 rupees, and where the said 
inhabitant had agreed in the contract that, in case of dispute, 
the matter should be heard and determined m the supreme 
court Such suits or actions might be brought m the first 
instance before the supreme court, or by appeal from any of 
the courts established m the provinces 

This authority, though confeircd m positive, not negative, 
terms, appears to excludo by implication civil jurisdiction 
in suits by Butish subjects against ‘inhabitants’ of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction m civil suits by ‘ inhabitants ’ against 
British subjects, or against other ‘ inhabitants ’ 

An appeal against tho supreme court was to lie to the 
king 111 council, subject to conditions to be fixed by the charter 
All offences of which the supreme court had cognizance 
were to bo tried by a jurv of British subjects resident in 
Calcutta 

The governor-general and council and the chief justice 
and other judges of the supreme court were to act as justices 
of tho peace, and for that purpose to hold quarter sessions 
Liberal salaries were provided out of the Company’s 
revenues for the governor-general and Ins council and the 
judges of the supreme court The governor-general was to 
have annually £25,000, e.ich mcmbei of his council £10,000, 
the chief justice £8,000, and each puisne judge £6,000 

The governor-geneial and council were to have powers 
‘ to make and issue such iulcs, ordinances, and regulations 
for the good older and civil government ’ of the Company’s 
settlement at Fort William, and the subordinate factories 
and places, as should be deemed just and reasonable, and 
should not be repugnant to the laws of the realm, and to set, 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach 

But these rules and regulations were not to be valid until 
duly registered and published m the supreme court, with the 
assent and approbation of the court, and they might, in effect, 
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be set aside by the king in council A copy of them was to be 
kept affixed conspicuously in the India House, and copies 
were also to be sent to a secretary of state 

The remaining provisions of the Act were aimed at the 
most flagrant of the abuses to which public attention had 
been recently directed The governor-general and members 
of his council, and the chief justice and judges of the supreme 
court were prohibited from receiving presents or being con¬ 
cerned in any transactions by way of traffic, except the trade 
and commerce of the Company 

No person holding or exercising any civil or military office 
under the Crown or the Company in the East Indies was 
to receive directly or indirectly any present 01 reward from 
any of the Indian princes or poweis, or their ministers or 
agents, or any of the nations of Asia Any offender against 
this provision was to forfeit double the amount received, and 
might be removed to England There was an exception for 
the professional remuneration of counsellors at law, physicians, 
surgeons, and chaplains 

No collector, supervisor, or any other of His Majesty’s sub¬ 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Bihar, 
and Orissa was, directly or indirectly, to be concerned in 
the buying or selling of goods by way of trade, or to inter¬ 
meddle with or be concerned in the inland tiade in salt, betel- 
nut, tobacco or rice, except on the Company’s account No 
subject of His Majesty in the East Inches was to lend money 
at a higher rate of interest than 12 per cent per annum 
Servants of tho Company piosecuted for breach of public 
trust, or for embezzlement of public money or stores, or for 
defrauding the Company, might, on conviction before the 
supreme court at Calcutta or any other court of judicature 
m India, be fined and imprisoned, and sent to England If 
a servant of the Company was dismissed for misbehaviour, 
he was not to be restored without the assent of three-fourths 
both of the directors and of the proprietors. 


1691 
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If any governor-general, governor, member of council, 
judge of the supreme court, or any other person for the time 
being employed m the service of the Company committed 
any offence against the Act, or was guilty of any crime, mis¬ 
demeanour, or offence against any of His Majesty’s subjects, 
or any of the inhabitants of India, he might be tried and 
punished by the Court of King’s Bench in England 
Charter The charter of justice authorized by the Regulating Act 
constitut waB dated March 26, 1774, and remained the foundation of 
mg the jurisdiction exercised by the supreme court at Calcutta 
couit at until the establishment of the present high court under the 
Calcutta 1 The first chief justice was Sir Elijah Impey 

His three colleagues were Chambers, Lemaistre, and Hyde 
Dlffi Warren Hastings retained the office of governor-general 

arising outuntil 1785, when he was succeeded temporarily by Sir John 

of Regu- Macpherson, and, eventually, by Lord Cornwallis His appoint¬ 
ing Act 

ment, which was originally for a term of five years, was 
continued by successive Acts of Parliament His adminis¬ 
tration was distracted by conflicts between himself and his 
colleagues on the supreme council, and between the supremo 
council and the supreme court, conflicts traceable to the 
defective provisions of the Regulating Act 
Of Hastings’s four colleagues, one, Barwell, was an ex¬ 
perienced servant of the Company, and was in India at the 
time of his appointment The other three, Clavering, Monson, 
and Francis, were sent out from England, and arrived in 
Calcutta witla tlie judges of the new supreme court 

Barwell usually supported Hastings. Francis, Clavering, 
and Monson usually opposed him Whilst they acted together, 
Hastings was in a nnnoiity, and found his policy thwarted 
and his decisions overruled In 1776 he was reduced to such 
depression that he gave his agents in England a conditional 
authority to tender his resignation The Court of Directors 
accepted his resignation on this authority, and took steps 
to supply his place But m the meantime Clavering died 

1 Copj pnntod in Morlcy’s Digest, 11 549 
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(November, 1776) and Hastings was able, by means of his 
casting vote, to maintain his supremacy in the council. He 
withdrew his authority to his English agent, and obtained 
from the judges of the supreme court an opinion that his re¬ 
signation was invalid These proceedings possibly occasioned 
the provision which was contained m the Charter Act of 1793, 
was repeated in the Act of 1833, and is still law, that the 
resignation of a governor-general is not valid unless signified 
by a formal deed 1 

The provisions of tho Act of 1773 are obscure and defec- Diffi¬ 
culties 

tive as to the nature and extent of the authority exercisable between 
by the governor-general and his council, as to the jurisdic- councT 
tion of the supreme court, and as to the relation between and 

r supreme 

the Bengal Government and the court The ambiguities court 
of the Act arose partly from tho necessities of the case, partly 
from a deliberate avoidance of new and difficult questions 
on constitutional law Tho situation created in Bengal by 
the grant of the Diwam in 1765, and recognized by tho legis¬ 
lation of 1773, resembled what m the language of modern 
international law is called a protectorate The country had 
not been definitely annexed, 2 the authority of the Delhi 
emperor and of his native vicegerent was still formally re¬ 
cognized , and the attributes of sovereignty had been divided 
between them and the Company m such proportions that 
whilst the substance had passed to the latter, a shadow only 
remained with the fomaer But it was a shadow with which 
potent conjuring tricks could be performed Whenever the 
Company found it convenient, they could play off the authority 
derived from the Mogul against the authority derived from 
the British law, and justify under the one proceedings which 

1 Sec 3 & 4 Will IV, c 85, s 79 Digest, s 82 

3 On May 10, 1773, tho House of Commons, on tho motion of General 
Burgoyne, passed two resolutions, (1) that all acquisitions made by military 
force or by treaty with foreign powers do of right belong to the State, 

(2) that to appropriate such acquisitions to private use is illegal But tho 
nature and extent of the sovereignty exercised by the Company was for 
a long time doubtful See Mayor of Lyons v East India Company, 3 State 
Trials, new senes, 647, 707 , 1 Moore P C 176 
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it would have been difficult to justify under the other In 
the one capacity the Company were the all-powerful agents 
of an irresponsible despot , m the other they were tied and 
bound by the pi ovisions of charters and Acts of Parliament 
Tt was natural that the Company’s servants should prefer to 
act m the former capacity It was also natural that their 
Oriental pimciples of government should be regarded with 
dislike and suspicion by English statesmen, and should be 
found unintelligible and unworkable by English lawyers 
steeped m the traditions of Westminster Hall 

Tn the latter half of the nineteenth century we became 
familiar with situations of this kind, and we have devised appro¬ 
priate formulae for dealing with them The modern practice 
has been to issue an Order in Council under the Foreign Juris¬ 
diction Act, establishing consular and other courts of civil and 
criminal jurisdiction, and pioviding them with codes of pro¬ 
cedure and of substantive law, which are sometimes derived 
from Anglo-Indian sources The jurisdiction is to be exercised 
and the law is to lie applied m cases affecting British subjects, 
and, so far as is consistent with international law and comity, 
in cases affecting European or American foreigners But the 
natives of the country are, so far as is compatible with regard 
to principles of humanity, left m enjoyment of their own laws 
and customs If a company has been established for carrying 
on trade or business, its charter is so framed as to reserve 
the supremacy and prerogatives of the Crown In this way 
a rough-and-ready system of government is provided, which 
would often fail to stand the application of severe legal tests, 
but which supplies an effectual mode of maintaining Borne 
degree of order in uncivilized or semi-eivih/,ed countries 1 

But in 1773 both the theory and the experience were 
lacking, which are requisite for adapting English institutions 

1 See the Orders in Council under the successive Foreign Jurisdiction 
Acts, printed m the Statutory Rules and Orders Revised, and the charters 
granted to the Imperial British East Africa Company (Hertslet, Map of 
Africa by Treaty i 118), to the Royal Bntish South Africa Company (ibid 
i 274), and to the Royal Nigei Company (ibid 1 446) 
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to new and foreign circumstances For want of such ex¬ 
perience England was destined to lose hei colonies in the 
Western hemisphere For want of it mistakes were com¬ 
mitted which imperilled the empire she was building up m the 
East The Regulating Act provided insufficient guidance as 
to points on which both the Company and the Supreme court 
were likely to go astray, and the chaiter by which it was 
supplemented did not go far to supply its deficiencies The 
language of both mstiuments was vague and inaccurate 
They left unsettled questions of the giavest importance 
The Company was vested with buprernc admuustiative and 
mihtaiy authority The Court was vested with supreme 
judicial authority Which of the two authorities was to be 
paramount v The couit was avowedly established foi the 
purpose of controlling the actions of the Company's servants, 
and preventing the exercibe ot oppression against the natives 
of the country How far could it extend its controlling 
power without sapping the foundations of civil authority ' 
The members of the supreme council were personally exempt 
from the coercive jurisdiction of the court But how far could 
the court question and determine the legality of then orders * 

Both the omissions horn the Act and its express provisions 
were buch as to afford room foi unfortunate aiguments and 
differences of opinion 

What law was the supremo couit to administer ’ The 
Act was silent Apparently it was the unregeneiate English 
law, insular, technical, formless, tempered m its application 
to English circumstances by the quibbles of judges and 
the obstinacy of juncs, capable of being an instrument of the 
most monstrous injustice when administered in an atmosphere 
different from that in which it had grown up 

To whom was this law to be administered 1 To British 
subjects and to persons in the employment of the Company. 
But whom did the first class include ’ Probably only the 
class now known as European British subjects, and probably 
not the native ‘ inhabitants ot India ’ residing in the three 
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provinces, except such of them as were resident in the town 
of Calcutta But the point was by no means clear 1 

What constituted employment by the Company ’ Was 
a native landowner firming revenues so employed 9 And in 
doubtful cases on whom lay the burden of proving exemption 
from or subjection to the jurisdiction ? 

These weie a few of the questions raised by the Act and 
charter, and they inevitably led to benous conflicts between 
the council and the court 

In the controversies which followed there w'eie, ab iSn 
James Stephen observes 2 , three main heads of difference 
between the supreme council and the supreme court 

These were, first, the claims of the court to excicibe juris¬ 
diction over the whole native population, to the extent of 
making them plead to the jurisdiction if a writ was served 
on them The quarrel on this point culminated m what 
was known as the Cobsijurah case, in which the sheriff and 
his officers, when attempting to execute a wnt against 
a zemindar, were driven off by a company of bepoyb acting 
under the oiderb of the council The action of the council 
was not disapproved bj the authorities in England, and thus 
this contest ended practically in the victory of the council 
and the defeat of the couit 

The second question was as to the jurisdiction of the court 
over the English and native ofhceib of the Company employed 
in the collection of revenues for corrupt or oppressive actb 
done by them m their official capacity This jurisdiction 
the Company were compelled by the expiebs piovisionb of 
the Regulating Act to admit, though its exercise caused them 
much dissatisfaction 

The third question was as to the right of the supreme court 
to try actions against the judicial officers of the Company foi 
acts done m the execution of what they believed, or said they 
believed, to be their legal duty This question aiose in the 


1 See In the matter of Ameer Khan, 6 Bengal Law Reports, 392, 443. 
* Nuncornar and Impey, u 237. 
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famous Patna case, in which the supreme court gave judgement 
with heavy damages to a native plaintiff in an action against 
officers of the Patna provincial council, acting in its judicial 
capacity Impey’s judgement in this case was made one of the 
grounds of impeachment against him, but is forcibly defended 
by Sir James Stephen against the criticisms of Mill and 
others, as being not only technically sound, but substantially 
just Hastings endeavoured to remove the friction between 
the supreme court and the country courts by appointing Impey 
judge of the court of Sadr Diwam Adalat, and thus vesting 
in him the appellate and rcvisional control over the country 
courts which had been nominally vested m, but never exercised 
by, the supreme court Had he succeeded, he would have 
anticipated the airangemcntsundei which, some eighty years 
later, the couit of Sadi Diwam Adalat and the supreme court 
were fused into the high couit But Impey compromised 
himself by di awmga large salary fiom his new office in addition 
to that which he drew as chief justice, and his acceptance of 
a post tenable at the pleasure of the Company wab held to 
be incompatible with the independent position which he was 
intended to occupy as chief justice of the supremo court 

In the year 1781 a Parliamentary inquiry was held into Amending 
the administiation of justice in Bengal, and an amending 1781 
Act of that year 1 settled some of the questions arising out 
of the Act of 1773 

The goveinor-geneial and council of Bengal weie not to 
be subject, jointly 01 severally, to the jurisdiction of the 
supreme court foi anything counselled, ordered, or done by 
them m their public capacity But thib exemption did not 
apply to oiders affecting British subjects i 

The supreme court was not to have or exercise any juris¬ 
diction in matters concerning the revenue, or concerning any 
act done in the collection thereof, according to the usage and 
practice of the country, or the regulations of the governor- 
general and council 3 

1 21 Geo III, 0 70 1 Sec Digest, s 106 1 Ibid, s 101. 



56 GOVERNMENT OF INDIA [CH 

No person was to be subject to the jurisdiction of the 
supreme court by reason only of his being a ‘ landowner, 
landholder, or farmer of land or of land rent, or for receiving 
a payment or pension in lieu of any title to, or ancient posses¬ 
sion of, land or land rent, or for receiving any compensation 
of share of profits for collecting of rents payable to the public 
out of such lands or districts as are actually fanned by himself, 
or those who are his under-tenants in virtue of his farm, or 
for exercising within the said lands and farms any ordinary 
or local authority commonly annexed to the possession or 
farm thereof or by reason of his becoming security for the 
payment of rent ’ 

No person was, by reason of his being employed by the 
Company, or by the governor-general and council, or by a 
native or descendant of a native of Great Britain, to become 
subject to the jurisdiction of the supieme eouit, in any mattei 
of inhentance or succession to lands oi goods, oi in any mattei 
of dealing or contract between paities, except m actions foi 
w rongs or trespasses, or in civil suits bj agieement of tho parties 

Registers were to be kept showing tho names, &e , of 
natives employed by the Company 

The supreme couit was, however, to have junsdiction m 
all manner of actions and suits against all and singular the 
inhabitants of Calcutta ‘ provided that their inheritance and 
succession to lands, rents, and goods, and all mattei s of 
contract and dealing between paity and party, shall be 
determined in the case of Mahomedans, by the laws and 
usages of Mahomedans, and in the case of Gentus by the 
laws and usages of Gentus , and wheic only one of the parties 
shall be a Mahomedan oi Gcntu b> the laws and usages of 
the defendant ’ 1 

1 This proviso was taken from Warren Hastings's plan for the adminis¬ 
tration of justice prepared and adopted in 1772, when tho Company first 
‘ stood forth as diwan ’ It is interesting as a recognition oi the personal 
law which played so important a part durmg the break up of tho Roman 
Empire, but has, in the West, boon gradually superseded by territorial law As 
to the effect of this and similar enactments, sec Digest, s 108 and note thereon 
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In order that regard should be had to the civil and rehgious 
usages of the said natives, the rights and authorities of fathers 
of families, and masters of families, according as the same 
might have been exercised by the Gentu or Mahomedan law, 
were to be preserved to them within their families, nor was 
any act done in consequence of the rule and law of caste, 
lespecting the members of the said families only, to be held 
and adjudged a cumo, although it might not bo held justifiable 
by the laws of England 

Rules and forms foi the execution of process in the bupreme 
court were to be accommodated to the religion and manners 
of tho natives, and sent to the Secretaiy of State, for approval 
by the king 

Tho appellate juiisdiction of the governor-general and 
council in country cases was recognized and confirmed in 
cautiously geneial terms 4 Whereas the governor-general 
and council, or some committee thereof or appointed thereby, 
do determine on appeals and lefeiences from the country 01 
provincial courts in civil eases,’ 4 the said court shall and 
lawfully may hold all such pleas and appeals, in the mannei 
and with such powers as it hitherto hath held the same, and 
shall be deemed in law a court of lecoid , and the judgements 
theiem given shall be hnal and conclusive, except upon 
appeal to His Majesty, in civil suits only, the value of which 
shall bo five thousand pounds and upwards ’ The same 
couit was further declared to be a court to hear and determme 
ou all offences, abuses, and extortions committed m the 
collection of revenue, and on seventies used beyond what 
shall appear to the said court customaiy or necessaiy to the 
case, and to punish the same according to sound discietion 
provided the said punishment does not extend to death, or 
maiming, or perpetual impnsonment 1 

No action for wrong or injury was to lie in the supreme 

1 See Harmgton’s Analyst a, l 22 But it seems very doubtful whether 
the council or any of the council had in fact over exercised jurisdiction as 
a court of Sadr Diwani Adalat Soo Nuncomat and Impey, 11 189 



58 GOVERNMENT OF INDIA [ch 

court against any person whatsoever exercising any judicial 
office in the country courts for any judgement, decree, 01 
order of the court, nor against any person for any act done 
by or in virtue of the order of the court 

The defendants in the Patna case were to be released from 
prison on the governor-general and council giving security 
(which they were requited to do) for the damages recovered 
in the action against them , and were to be at liberty to 
appeal to the king in council agamst the judgement, although 
the time for appealing under the charter had expired 

The decision of Parliament, as expressed in the Act of 1781, 
was substantially in favour of the council and against the 
court on all points Sir James Stephen aigues that the 
enactment of this Act 1 shows clearly that the supreme court 
correctly interpreted the law as it stood ’ 1 But this con¬ 
tention seems to go too far A legislative leversal of a judicial 
decision shows that, 111 the opinion of the legislature, the 
decision is not substantially just, but must not necessarily 
be consti ued as an admission that the decision is technically 
correct It is often more convenient to cut a knot by legisla¬ 
tion than to attempt its solution by the dilatory and expensive 
way of appeal 

The Act of 1781 contained a furthei provision which was 
ot great importance m the history of Indian legislation It 
empowered the governor-geneial and council ‘ fiom time 
to time to frame regulations for the provincial couits and 
(ouncils ’ Copies of these regulations were to be sent to the 
Court of Directoi s and to the Secretary of (State They might 
be disallowed 01 amended by the king in council, but were 
to remain 111 force unless disallowed within two years 

On assuming the active duties of revenue authority in 
Bengal in 1772, the piesident and council had made general 
regulations for the administration of justice in the country 
by the establishment of civil and criminal courts And by 
the Regulating Act ot 1773 the governor-general and counoil 

1 N unco mar and Impey, 11 192 
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were expressly empowered to make rules, ordinances, and 
regulations But regulations made under this power had to 
be registered in the supreme court, 1 with the consent and 
approbation of that court In 1780 the governor-general 
and council made regulations, 111 addition to those of 1772, 
for the more effectual and regular administration of justice 
in the provincial civil courts, and in 1781 they issued a revised 
code superseding all former regulations If these regulations 
were made under the power given by the Act of 1773 they 
ought to have been registered But it does not appear that 
they were so registered, and after the passing of the Act of 
1781 the governor-general and council preferred to act under 
the powers which enabled them to legislate without any 
leference to the supreme court However, notwithstanding 
the limited purpose for which the powers of 1781 were given, 
it was under those powers that most of the regulation laws 
for Bengal purported to be framed Regulations so made 
did not require registration or approval by the supreme court 
But it was for some time doubtful whether they were binding 
on that court 1 

The Act of 1781 for defining the poweis of the supremo Fuithcr 
court was not the only legislation of that year affecting the of 8 ^ 101 
East India Company The Company had by 1778 duly 
lepaid their loan of £1,400,000 from the Exchequer, and 
they subsequently reduced the bond debt to the limits pre¬ 
scribed by an Act of that year 3 By an Act passed 1111781 4 
the Company were required to pay a single sum of £400,000 
to the public in discharge of all claims to a share in their 

1 As French laws had to be registered by tho Parlement, and as Acts of 
Parliament affecting the Channel Islands still have to be registered by the 
Royal Courts 

* See Cowell’s Tagote Law Lectures, 1872, and In the matter of Ameer Khan, 
r ' Bengal Law Reports, 392, 408 Tho power of legislation was recognized 
and extended in 1797 by 37 Geo HI, c 142, s 8 See below, p 71 

* 19 Geo HI, c 61 

* 21 Geo III, c 65 Tho Company were unable to meet the payments 
required by this Act, and successive Acts had to be passed for extending 
the terms fixed for payment (22 Geo III, c 51 , 23 Geo III, cc 36, 83 , 

24 Geo III, sess 1, c 3) 
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territorial revenues up to March 1 in that year, and then: 
former privileges were extended until three years’ notice after 
March 1, 1791 By the same Act they were authorized to 
pay a dividend of 8 per cent out of their clear profits, but 
three-fourths of the remaindei were to go as a tribute to 
the public 

By way of repayment of the military expenses incurred by 
the State on their behalf, the Company were required to pay 
two lacs of rupees annually for each regiment of 1,000 men 
sent to India at the Company’s desire The Act further 
authorized the Company to enlist soldieis 1 and punish 
deserters, and prohibited British subjects from residing more 
than ten miles from any of the Company’s principal settle¬ 
ments without a special licence 

Two Parhamentaiy committees on Indian affans were 
appointed 111 the year 1781 The object of the first, of which 
Burke was the most prominent member, was to consider the 
administration of justice 111 India Its firstfruits were the 
passing of the Act, to which icferencc has been made above, 
for further defining the powers of the supreme court But 
it continued to sit foi many years and presented several 
leports, some written by Burke himself The other committee, 
which sat in secret, and of which Dundas was chairman, was 
instructed to inquire into the cause of the lecent war in the 
Carnatic and the state of the British government on the 
coast This committee did not publish its report until 1782, 
by which time Lord North’s Government had been driven 
out of office by the disastrous results of the American war, 
and had been succeeded by the second Rockingham ministry 
The leports of both committees were highly adverse to the 
system of administration in India, and to the persons re¬ 
sponsible for that administration, and led to the passing o f 
resolutions by the House of Commons requiring the recall 
of Hastings and Impey, and declaring that the powers given 

1 This was the first Act giving Parliamentary sanction to tho laising of 
Euiopean troops by the Company Clode, Military Forces of fta Crown, 1 269. 



HISTORICAL INTRODUCTION 


6l 


by the Act of 1773 to the governor-general and council ought 
to be more distinctly ascertained But the Court of Pro¬ 
prietors of the Company persisted in retaining Hastings 111 
office m defiance both of their directors and of the House of 
Commons, and no steps were taken for further legislation 
until after the famous coalition ministry of Fox and North 
had come into office Soon after this event, Dundas, who 
was now in opposition, introduced a Bill which empowered 
the king to recall the principal servants of the Company, and 
invested the Governor-General of Bengal with power which 
was little short of absolute But a measure introduced by 
a member of the opposition had no chance of passing, and 
the Government were compelled to take up the question 
themselves 

It was under these circumstances that Fox introduced his Fox’* 
famous East India Bill of 1783 His measure would have 
completely altered the constitution of the East India Company 
It was clear that the existing distribution of powers between 
the State, the Court of Directors, and the Court of Proprietors 
at home, and the Company’s servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion Dundas 
had proposed to alter it by making the governor-general 
practically independent, and vesting him with absolute power 
Fox adopted the opposite course of increasing the control of 
the State over the Company at home and its officers abroad 
His Bill proposed to substitute for the existing Courts of 
Directors and Proprietors a new body, consisting of seven 
commissioners, who were to be named in the Act, were during 
four years to be irremovable, except upon an address from 
either House of Parliament, and were to have an absolute power 
of placing or displacing all persons in the service of the Com¬ 
pany, and of ordering and administering the territories, 
revenues, and commerce of India Any vacancy in the body 
was to be filled by the king A second or subordinate body, 
consisting of nine assistant directors chosen by the legislature 
from among the largest proprietors, was to be formed for the 
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purpose of managing the details of commerce For the first 
five years they were given the same security of tenure as the 
seven commissioners, but vacancies in their body were to be 
filled by the Court of Proprietors * 

The events which followed the introduction of Fox’s East 
India Bill belong rather to English than to Indian constitu¬ 
tional history Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous device 
for vesting the whole government and patronage of India in 
Fox and his Whig satellites, how, after having been carried 
through the House of Commons by triumphant majorities, 
it was defeated in the HouBe of Lords through the direct 
intervention of the king, how George III contumeliously 
drove Fox and North out of office after the defeat of their 
measure , how Pitt, at the age of twenty-five, ventured to 
assume office with a small minority at his back , and how his 
courage, skill, and determination, and the blunders of his 
opponents, converted that minority into a majority at the 
general election of 1784 

Pitt’s Act Like other ministers, Pitt found himself compelled to 
° 1784 introduce and defend when in office measures which he had 
denounced when in opposition The chief ground of attack 
on Fox’s Bill was its wholesale transfer of patronage from 
the Company to nominees of the Crown Pitt steered clear 
of this rock of offence He also avoided the appearance of 
radically altering the constitution of the Company But his 
measure was based on the same substantial principle as that 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent subordination to a body 
representing the British Government 
The Act of 1784 1 begins by establishing a board of six 
commissioners, who were formally styled the ‘ Commissioners 
for the Affairs of India ’ but were popularly known as the 

1 24 Geo til, scss 2, c 25 Almost the whole of this^ct has been re¬ 
pealed, but many of its provisions were re enacted in the subsequent Acts 
of 1793, 1813, and 1833 
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Board of Control • They were to consist of the Chancellor 
of the Exchequer and one of the secretaries of state for the 
time being, and of four other Privy Councillors, appointed 
by the kiffg, and holding office during pleasure There was 
to be a quorum of three, and the president was to havo 
a casting vote They were unpaid, and had no patronage, 
but were empowered ‘ to superintend, direct, and control all 
acts, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 
territorial possessions m the East Indies ’ They were to 
have access to all papers and instruments of the Company, 
and to be furnished with such extracts or copies as they 
might require The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and be bound by, all orders and 
directions of the Board, touching the civil or military govern¬ 
ment and revenues of India The Board might approve, 
disapprove, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting for 
the concurrence of the directors 

A committee of secrecy, consisting of not more than three 
members, was to be formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
committee of secrecy was to transmit these orders to India, 
without informing the other directors 1 

The Court of Proprietors lost its chief governing faculty, 
for it was deprived of the power of revoking or modifying 
any proceeding of the Court of Directors which had received 
the approval of the Board of Control 2 

est, s* 14 

2 s 29 The Court of Proprietors had recently overruled the resolutioi 
of the Court of Directors for the recall of Warren Hastings 
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These provisions related to the Government of India at 
home Modifications were also made in the governing bodies 
of the different presidencies m India 

The number of members of the governor-general’s council 
was reduced to three, of whom the commander-in-chief of 
the Company’s forces in ludia was to be one and to have 
precedence next to the governor-general 

The Government of each of the Presidencies of Madras and 
Bombay was to consist of a governor and three counsellors, 
of whom the commander-in-chief 111 the piesidency was to 
be one, unless the commander-in-chief of the Company’s 
forces m India happened to be in the presidency, 111 which 
case he was to take the place of the local commander-in-chief 
The governor-general or governor was to have a easting vote 
The governor-general, governors, commander-in-chief, and 
members of council were to be appointed by the Court of 
Directors They, and any other person holding othee under 
the Company in India, might be removed from office either 
by the Crown or by the directors Only covenanted servants 
of the Company were to be qualified to be members of council 
Power was given to make provisional and temporary appoint¬ 
ments Resignation of the office of governor-general, governor, 
commander-m-chief, or member of council was not to be 
valid unless signified in writing 1 
The control of the governor-general and council over the 
government of the minor presidencies was enlarged, and was 
declared to extend to ‘ all such points as relate to any transac¬ 
tions with the country powers, or to war or peace, or to the 
application of the revenues or forces of such presidencies in 
time of war ’ • 

A similar control over the military and political operations 
of the governor-general and council was reserved to the Court 
of Directors ‘ Whereas to pursue schemes of conquest and 
extension of dominion in India are measures repugnant to 

1 s 28 See Digest, s 82 This was probably enacted in consequence 
of the circumstances attending Hastings’s resignation of oljpce 
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the wish, the honour, and policy of this nation,’ the go\ernoi - 
general and his council were not, without the express authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or preparations actually made for the 
commencement of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose teintorics were guaranteed by 
any existing treat} 1 

The provisions of the Act of 1773 for the punishment of 
offences committed by Butish subjects 111 India wore lepeated 
and strengthened Thus the leceipt of presents by persons 
in the employment of the Company or the Crown was to bo 
deemed extortion, and punishable as such, and there was an 
extraordinary provision requiring the servants of the Company, 
under heavy penalties, to declare truly on oath the amount of 
property they had brought from India 

All British subjects woro declared to be amenable to all 
courts of competent jurisdiction m India or in England for 
acts done m Native States, as if the act hacl been done in 
British territory 2 The Company were not to release or 
compound any sentence or judgement of a competent court 
against any of their servants, or to restore any such servant 
to office after he had been dismissed in pursuance of a judicial 
sentence The governor-general was empowered to issue his 
warrant for taking into custody any person suspected of carry¬ 
ing on illicit correspondence with any native prince or other 
person having authority in India 3 4 

1 s 34 This enactment with its recital was substantially reproduced by 

a section of the Act of 1793 (33 Goo III, c 52, s 42) which still remains 

unrepealed See Digest, s 48 

4 s 44 Be enacted by 33 Geo III, c 52, s 67 See Digest, s 119 

4 s S3 This section was re enacted in substance by 33 Geo III, c 52, 
ss 45, 46 See Digest, s 120 
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A special court, consisting of three judges, four peers, and 
six members of the House of Commons, was constituted for the 
trial in England of offences committed in India 1 

The Company were required to take into consideration their 
civil and military establishments m India, and to give orders 
‘ for every practicable retrenchment and reduction,’ and 
numerous internal regulations, several of which had been 
proposed by Fox, were made foi Indian administration Thus, 
promotion was to be as a rule by seniority, waiters and cadets 
were to bo between the ages of fifteen and twenty-two when 
sent out, and servants of the Company who had been five 
\eais in England weie not to be capable of appointment to an 
Indian post, unless they could show that their residence in 
England was duo to ill health 

The double government established by Pitt’s Act of 1784, 
with its cumbious and dilatory procedure and its elaborate 
system of cheeks and counter-checks, though modified 111 
details, remained substantially m force until 1858 In practice 
the power vested in the Board of Control was exercised by 
the senior commissioner, other than the Chancellor of the 
Exchequer or Secretary of State He became known as the 
President of the Board of Control, and occupied a position 
in the Government of the day corresponding to some extent 
to that of the modem Secretary of State for India But 
the Board of Directors, though placed m complete sub¬ 
ordination to the Boaid of Control, retained their light, 
of patronage and their powers of revision, and weie thus 
left no unsubstantial share in the home direction of Indian 
affairs 2 


1 ss 66-80 The elaborate enactments constituting the court anil 
regulating its procedure were amended by an Act of 1786 (26 Geo III, 
c 57), and still 1 < main on the Statute Book, but appear never to have 
been put in foice 1 In 149 B c , on the proposal of Lucius Calpumius Pigo 
a standing Senatorial Commission (quaestio ordmaria) was instituted to try 
111 judicial form the complaints of the provincials regarding the extortions 
of their Homan magistrates ’ Mommsen, 3, 73 

2 As to the practical working of the system at the close of the eighteenth 
ernturv see Kaye’s Administration of the East India Company, p 129 
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The first important amendment*, of Pitt’s Act were made Legisln 
in 1786 In that year Lord Cornwallis 1 was appointed 
governor-general, and he made it a condition of his accepting 
office that his powers should be enlarged Accordingly an 
Act was passed which empoweied the governor general in 
special cases to ovemde the majority of his council and art 
on his own responsibility, 2 and enabled the offices of govemoi- 
general and eoniniander-in-chiet to be united in the same 
person 5 

By anothei Act of the same session the provision requiimg 
the approbation of the king foi the choice of govemor-geneial 
was lepealed Put as the Ciown still letainecl the power of 
recall this repeal was not of much practical impoitance 4 

A third Act 5 repealed the provisions iequinng seivants 
of the Company to disclose the amount of propeitv biought 
home by them, and amended the constitution and pioceduie 
ot the special court under the Act of 1784 It also declared 
(s 29) that the criminal jurisdiction of the supreme court at 
Calcutta was to extend to all criminal offences committed 111 
any part of Asia, Africa, or America, beyond the Cape of Good 
Hope to the Straits of Magellan, within the limits of the 
Company's trade, and (s 30) that the governor 01 president 
and council of Fort St George, in their couits of oyer and 
terminer and Jail deliveiy, ancl the mayor’s court at Madras 
should have civil and criminal jurisdiction over all British 
subjects residing in the territories of the Company on the 
toast of Coromandel, 01 in any other pait of the Carnatic 

1 1 The first of the new dynasty of Parliamentary Governors General ’ 

Lya.ll, British Dominion in India, p 218 

1 Seo Digest, s 44 

3 26 Goo Til, c 16 Lord Cornwallis, though holding tho doublo ofhco 
of governor general and commander in chief, still found his powers in¬ 
sufficient, and was obliged to obtain in 1791 a special Act (31 Geo III, 
c 40) confirming his orders and enlarging his powers The exceptional 
powers given to the governor general by tho Act of 1786 were reproduced 
in the Act of 1793 (33 Geo III, c 32, ss 47-31), by soctions which are still 
nominally in force but have been practically superseded by a later enact 
ment of 1870 (33 Viet c 3, s 5) Seo Digest, s 44 

4 26 Geo TTI, c 23 * 26 Geo III, e 37 

F 2 
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or m the Northern Circars, or within the territories of the 
Soubah of the Deccan, the Nabob of Arcot, or the Rajah of 
Tanjore 

Legisla- In 1788 a serious difference arose between the Board of 
1788° f Control and the Board of Directors as to the limits of their 

respective powers The Board of Control, notwithstanding 
the objections of the directors, ordered out four loyal regiments 
to India, and chaiged their expenses to Indian revenues 
They maintained that they had this power under the Act 
of 1784 The directors on the other hand argued that undei 
provisions of the Act of 1781, which were still unrepealed, 
the Company could not be compelled to bear the expenses 
ot any troops except those sent out on their own requisition 
Pitt proposed to settle the difference in favoui of the Board 
of Control by means of an explanatory or declaratory Act 
The discussions which took place on this measure laised 
constitutional questions which have been revived m later 
times 1 

It was objected that troops laised by the Company in India 
would suffice and could be much moie cheaply maintained It 
was also argued on constitutional grounds that no troops 
ought to belong to the king for which Parliament did not 
annually vote the money 

In answer to the first objection Pitt confessed that, m his 
opinion, the army m India ought to be all on one establishment, 
and should all belong to the king, and declared that it was 
mainly m preparation for this reform that the troops were 
to be conveyed 2 

With respect to the second objection he argued that the 
Bill of Rights and the Mutiny Act, which were the only posi¬ 
tive enactments on the subject, were so vague and indefinite 

1 Soo the discussion m 1878 as to the employment of Indian troops in 
Malta, Hansard, ccxl 14, and Anson, Law and Custom of the Constitution, 
vol 11 pt u p 174 (3rd cd) 

* Lord Cornwallis was at this time considering a scheme for the com 
bmation of the king’s and Company’s forces See Cornwallis Correspon¬ 
dence, 1 251, 341, 11 316, 572 
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as to be almost nugatory, and professed his willingness to 
ieceive any suggestions made for checking an abuse of the 
powers proposed to be conferred by the Bill 

The questions were eventually settled by a compionnsc 
The Board of Conti ol obtained the powers for which they 
asked, but a limit was imposed on the number of troops which 
might be charged to Indian revenues. At the same time the 
Board of Control were prevented from increasing any salary 
or awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were required 
to lay annually befoie Parliament an account of the Company’s 
receipts and disbursements 1 

In 1793, towards the close of Lord Cornwallis’s governor- charter 
generalship, it became necessary to take steps for lenewal of 
the Company’s charter Pitt was then at the height of his 
power , his most trusted friend, Dundas^ was President of 
the Board of Control, the war with Franco, which had just 
been declared, monopolized English attention, and Indian 
finances were, or might plausibly bo represented as being, 
in a tolerably satisfactory condition Accordingly the 
Act of 1793, 3 which was introduced by Dundas, passed 
without serious opposition, and introduced no important 
alterations It was a measure of consolidation, repealing 
several previous enactments, and runs to an enormous 
length, but the amendments made by it relate to matters of 
minor importance 

The two junior membeis of the Boaid of Control were 
no longer required to be Privy Councillors Provision was 
made for payment of the membeis and staff of the Board 
out of Indian revenues 

The commander-in-chief was not to be a member of the 
council at Fort William unless specially appointed by the 

1 28 Geo III, c 8 , Clode, Military Forces of the Crown, 1 270 

3 Henry Dundas, who afterwards became the hrst Viscount Melville 
He did not become president till June 22,1793, but had long been the most 
powerful member of the Board 

3 33 Goo III, c 52, 
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Court of Directors Departure fiom India with intent to 
return to Europe was declared to vacate the office of governor- 
general, commander-in-chief, and certain other high offices 
The procedure m the councils of the three presidencies was 
legulated, the powers of control exercisable by the governoi- 
general were emphasized and explained, and the power of 
the governor-general to overrule the majority of his council 
ivas repeated and extended to the Governors of Madras and 
Bombay The governor-general, whilst visiting another presi¬ 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him 111 his absence A series of 
elaborate provisions continued the exclusive privileges of tiade 
foi a further term of tuenty 3-ears, subject to modifications 
of detail Another equally elaborate set of sections regulated 
the application of the Company’s finances Power was given 
to iaise the dividend to 10 per cent, and pi0vision was made 
foi payment to the Exchequei of an annual sum of £500,000 
out of the suiplus revenue which might remain after meeting 
the necessary expenses, pacing the mteiest on, and providing 
for reduction of capital of, the Company’s debt, and payment 
of dividend It is needless to say that this surplus was never 
realized The mutual claims of the Company and the Crown 
in respect of military expenses wore adjusted by wiping out 
all debts on cithei side up to the end of 1792, and providing 
that thenceforward the Company should defray the actual ex¬ 
penses incurred for the support and maintenance of the king’s 
tloops serving m India Some supplementaly provisions 
legulated matteis of civil administration in India The 
admiralty jurisdiction of the supreme couit of Calcutta was 
expressly declared to extend to the high seas Power was 
given to appoint covenanted servants of the Company or 
other British inhabitants to be justices of tho peace in Bengal 
Power was also given to appoint scavengers for the presi¬ 
dency towns, and to levy what would now be called a samtary 
rate And the sale of spirituous liquors was made subject 
to the grant of a lrcoute 
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A few parliamentary enactments of constitutional impor¬ 
tance were passed during the interval between the Charter 
Acts of 1793 and 1813 

The lending of money by European adventurers to native 
princes on exorbitant teims had long produced giave scandals 
such as those which were associated with the name of Paul 
Benham, and were exposed by Burke m his speech on the 
Nabob of Arcot’s debts An Act of 1797 1 laid down an 
impoitant provision (s 28) which is still in foice, and winch 
prohibits, under heavy penalties, unauthorized loans by British 
subjects to native princes 

The same Act reduced the numbei of judges of tho 
supreme court at Calcutta to three, a chief justice and two 
puisnes, and authorized the giant of charters for tho con¬ 
stitution of a recorder’s court instead of the mayor’s court 
at Madras and Bombay It reserved native laws and customs 
111 terms similar to those contained in the Act of 1781 It 
also embodied an impoitant provision giving an additional and 
express sanction to the exerciso of a local power of legisla¬ 
tion in the Presidency of Bengal One of Lord Cornwallis’s 
regulations of 1793 (Reg 41) had provided for fonning into 
a regular code all regulations that might be onacted for the 
internal government of the British territories of Bengal 
The Act of 1797 (s 8) recognized and confirmed this wise 
and salutary provision,’ and directed that all regulations 
which should be issued and fiamed by the Governor-General 
in Council at Fort William in Bengal, affecting the rights, 
persons, or pioperty of the natives, or of any othei indi¬ 
viduals who might be amenable to tho provincial courts of 
justice, should bo registered in the judicial department, and 
formed into a regular code and printed, with tianslations 
in the country languages, and that all the grounds of each 
regulation should be prefixed to it The provincial courts 
of judicature were directed to be bound by these regu¬ 
lations, and copies of the regulations of each year were 
1 37 (Icq HI, c 142 See Digest, tj 1 id 
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to be sent to the Court of Directors and to the Board of 
Control 1 

An Act of 1799 2 gave the Company further powers for 
raising Euiopean troops and maintaining discipline among 
them Under this Act the Crown took the enlistment of 
men for serving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost of recruiting Authority was given 
to the Company to tram and exorcise recruits, not exceeding 
2,000, and to appoint officers for that purpose (bearing also 
His Majesty’s commission) at pay not exceeding the sums 
stated in the Act The number which the Crown could 
hold for transfei to the Company was limited to 3,000 men, 
or such a number as the Mutiny Act foi the timo being should 
specify All the men raised were liable to the Mutiny Act 
until embarked for India 

An Act of 1800 3 provided for the constitution of a supreme 
court at Madras, and extended the jurisdiction of the supreme 
court at Calcutta over the district of Benares (which had 
been ceded in 1775) and all other districts which had been or 
might thereafter be annexed to the Presidency of Bengal 

An Act of 1807 4 gave the governors and councils at Madras 
and Bombay the same powers of making regulations, subject 
to approval and registration by the supreme court and re¬ 
corder’s court, as had been previously vested in the Govern¬ 
ment of Bengal, and tho same power of appointing justices 
of the peace 

The legislation of 1813 was of a very different charactei 
from that of 1793 It was preceded by the most searching 
investigation which had yet taken place into Indian affairs 
The vigorous policy of annexation earned on by Lord 

1 See Harington’e Analysis, 1-9 

1 39 & 40 Geo III, 0 109 See Clode, Military Forces of the Crown, 1 289 

* 39 & 40 Geo III, c 79 The charter under this Act was granted in 
December, 1801 Bombay did not acquire a supreme court until 1823 
(3 Geo IV, c 71) 

4 47 Geo III, sess 2, c 68 
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Wellesley during his seven years’ tenure of office (1798-1805) 
had again involved the Company m financial difficulties, and 
in 1808 a committee of the House of Commons was appointed 
to inquire, amongst other things, into the conditions on which 
relief should be granted It continued its sittings over the 
four following years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time When the time arrived for taking 
steps to renew the Company’s charter, a Dundas 1 was still at 
the Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked in 
1793 Napoleon had closed the European ports, and British 
traders imperatively demanded admission to the ports of Asia 
At the end of 1811 Lord Melville told the Court of Directors 
that His Majesty’s ministers could not recommend to Parlia¬ 
ment the continuance of the existing system unless they were 
prepared to agree that the ships, as well as goods, of private 
merchants should be admitted into the trade with India under 
such restrictions as might be deemed reasonable 

The Company struggled hard for their privileges They 
began by arguing that their political authority and com¬ 
mercial privileges were inseparable, that their trade profits 
were dependent upon their monopoly, and that if their trade 
profits were taken away their revenues would not enable them 
to carry on the government of the country But their 
accounts had been kept in such a fashion as to leave it very 
doubtful whether their trade profits, as distinguished from 
their territorial revenues, amounted to anything at all And 
this ground of argument was finally cut from under their 
feet by the concession of a continued monopoly of the tea trade, 
from which it was admitted that the commercial profits of 
the Company were principally, if not wholly, derived 

Driven from this position the Company dwelt on the 

1 Robert Dundas, who, on his father's death in 1811, bocamo the second 
Viscount Melville 
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political dangers which would arise from ail unlimited resort 
of Europeans to India The venerable Warren Hastings was 
called from his retreat to support on this point the views 
of the Company before the House of Commons, and it was 
on this occasion that the members testified their respect for 
him by rising as a body on his entrance into the House and 
standing until he had assumed his seat near the bar His 
evidence confirmed the asseitions of the Company as to the 
danger of unrestricted European immigration into India, and 
was supplemented by evidence to a similar effect from Lord 
Teignmouth (Sir J Shore), Colonel (Sir John) Malcolm, and 
Colonel (Sir Thomas) Munro Experience had proved, they 
affirmed, that it was difficult to impress even upon the 
servants of the Company, whilst m their noviciate, a due 
regard for the feelings and habits of the people, and English¬ 
men of classes less undei the observation of the supreme 
authorities were notorious for the contempt with which, in 
their natural arrogance and ignorance, they contemplated the 
usages and institutions of the natives, and for their fiequont 
disregard of the dictates of humanity and justice in their 
dealings with the people of India The natives, although 
timid and feeble in some places, were not without strength 
and resolution m others, and instances had occurred where 
their resentment had pioved formidable to their oppressors 
It was difficult, if not impossible, to afford them protection, 
foi the Englishman was amenable only to the courts of British 
law established at tho presidencies, and although the local 
magistrate had the power of bending hnn further for trial, 
yet to i tnpose upon the native complainant and witness the 
obligation of repamng many hundred miles to obtain redress 
was to subject them to delay, fatigue, and expense, which 
would be more intolerable than the injury they had 
suffered 

That their apprehensions were unfounded no one who is 
acquainted with the history or present conditions of British 
India would \entuie to deiry But they were expressed by 
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the advocates of the Company in language of unjustifiable 
intemperance and exaggeration Thus Mr Charles Grant 
in the course of the debate in the House of Commons, dwelt 
on the danger of letting loose among the people of India 
a host of desperate needy adventurers, whose atrocious conduct 
in America and in Africa afforded sufficient indication of the 
evil they would inflict upon India 

The controversy was eventually compromised by allowing 
Europeans to resort to India, but only under a strict system 
of licences 

Closely connected with the question of the admission of 
independent Europeans into India was that of missionaiy 
enterprise The Government were willing to take steps for 
the recognition and encouragement of Christianity by the 
appointment of a bishop and archdeacons But a large 
number of excellent men, belonging mainly to the Evangelical 
party, and led m the House of Commons by Wilberforce, 
were anxious to go much further m the direction of com¬ 
mitting the Indian Government to the active propagation 
of Christianity among the natives of India On the other 
hand, the past and present servants of the Company, including 
even those who, like Lord Teignmouth, were personally m 
sympathy with the Evangelical school, were fully sensitive 
to the danger of interfering with the religious convictions 01 
alarming the religious prejudices of the natives 
The proposals ultimately submitted by the Government to 
Parliament in 1813 were embodied 111 thnteen resolutions 1 
The first affiimed the expediency of extending the Com¬ 
pany's privileges, subject to modifications, for a further term of 
twenty years 

The second preserved to the Company^ the monopoly of the 
China trade and of the trade in tea 

The third threw open to all British subjects the export and 
import trade with India, subject to the exception of tea, and 
to certain safeguards as to warehousing and the like 

1 Printed 111 an appendix to vol vii of Mill and WiIboii’h British India 
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The fourth and fifth regulated the application of the 
Company’s territorial revenues and commercial profits. 

The sixth provided for the reduction of the Company’s 
debt, for the payment of a dividend at the rate of io-| per 
cent per annum, and for the division of any surplus between 
the Company and the public in the proportion of one-sixth 
to the former and five-sixths to the latter 

The seventh required the Company to keep their accounts 
in such manner as to distinguish clearly those relating to the 
territorial and political departments from those relating to 
the commercial branch of their affairs 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions 
The ninth reserved to the Court of Dnectors the right of 
appointment to the offices of governor-general, governor, 
and commander-in-chief, subject to the approbation of the 
Crown 

Under the tenth, the number of the king’s troops in India 
was to be limited, and any number exceeding the limit was, 
unless employed at the express requisition of the Company, 
to be at the public charge This modified, in a sense favour¬ 
able to the Company, Pitt’s declaratory Act of 1788 
Then followed a resolution that it was expedient that the 
Church establishment m the British territories m the East 
Indies should be placed under the superintendence of a bishop 
and three archdeacons, and that adequate provision should 
be made from the territorial revenues of India for their 
maintenance 

The twelfth resolution declaied that the regulations to be 
framed by the Court of Directors for the colleges at Haileybury 
and Addiscombe ought to be subject to the regulation of 
the Board of Control, and that the Board ought to have 
power to send instructions to India about the colleges at 
Calcutta 1 and Madras 

1 The college at Calcutta had been founded by Lord Wellesley for the 
training of the Company’s civil servants 
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It was round the thirteenth resolution that the man 
controversy raged, and its vague and guarded language shows 
the difficulty that was experienced in settling its terms 
The resolution declared ‘ that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as may tend to the introduction amongst 
them of useful knowledge, and of religious and moral im¬ 
provement That in the furtherance of the above objects, 
sufficient facilities shall be afforded by law to persons desirous 
of going to and remaining m India for the purpose of accom¬ 
plishing these benevolent designs, provided always, that 
the authority of the local Governments, respecting the inter¬ 
course of Europeans with the interior of the country, be 
pieserved, and that the principles of the British Government, 
on which the natives of India have hitherto relied for the 
free exercise of their religion, be inviolably maintained ’ One 
discerns the planter following m the wake of the missionary, 
each watched with a jealous eye by the Company’s servants 
The principles embodied m the Resolutions of 1813 were 
developed in the Act of the same year 1 The language of the 
preamble to the Act is significant It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues thereof, ‘ without prejudice to the undoubted 
sovereignty of the Crown of the United Kingdom of Great 
Bntain and Ireland in and o\ er the same ’ 2 The constitutional 
controversy of the preceding century was not to be reopened 
The Act then grants the Indian possessions and revenues 
to the Company for a further term of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
but throws open the general India trade, subject to various 
restrictive conditions 

1 55 Geo III, c iss 

a The sovereignty of the Crown had been clearly reserved 111 the charter 
of 1698 But nt that tune the territorial possessions were insignificant, 
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The thirty-third section recites the thirteenth resolution, 
and the expediency of making provision for granting per¬ 
mission to persons desirous of going to and remaining m India, 
for the purposes mentioned m the resolution (missionaries) 
‘ and for other lawful purposes ’ (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants to 
proceed to any of the principal settlements of the Company, 
and to remain m India as long as they conduct themselves 
properly, but subject to such restnotions as may foi the time 
being be judged necessary Unlicensed persons are to be liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction m India British subjects 
allowed to reside more than ten miles from a piesidenc} town 
are to procure and register certificates from a direct court 

A group of sections ielates to the provision foi religion, 
learning, and education, and the training of the Company’s 
civil and military servants There is to be a Bishop ot 
Calcutta, with three archdeacons undei him The colleges 
at Calcutta and elsewhere are placed under the regulations of 
the Board of Control One lac of rupees m each year is to 
be ‘ set apart and applied to the levival and improvement 
of literature and the encouragement of the learned native of 
India, and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of the Butish territories 
m India ’ The college at Haileybury and the military semmaiy 
at Addiscombe 1 2 are to be maintained, and no person is to be 
appointed wnter unless he has resided four terms at Hailey¬ 
bury, and produces a certificate that he has confoimed to the 
regulations of the college 

Then come provisions for the application of the revenues/ 

1 The names of these places are not mentioned 

2 An interesting discussion of these provisions is to be found in the corrc 
spondence of 1833 between Mr Charles Grant and the Court of Directors 
According to Mr Grant the principle established by the Acts of 1793 and 
1813 was that the profit accruing from the Company’s commerce should, 
in the first instance, be employed in securing the regulai payment of dm 
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for keeping the commercial and terntonal accounts distinct, 
and for increasing and further defining the powers of supei 
intendence and direction exercised by the Board of Control 
The patronage of the Company is preserved, subject to the 
approval of the Crown in the case of the higher offices, and of 
the Board of Control in certain other cases 
The number of king’s troops to be paid for out of the 
Company’s revenues is not to exceed 20,000, except 111 case 
of special requisition In order to lemove doubts it is 
expressly declared that the Government in India may make 
laws, regulations, and articles of war for their native troops, 
and provide for the holding of courts-martial 
The local Governments are also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-payment 
Justices of the peace are to have jurisdiction 111 cases of 
assault or trespass committed by British subjects on natives 
of India, and also in cases of small debts due to natives from 
British subjects Special provision is made for the exercise 
of jurisdiction 111 criminal cases over British subjects residing 
more than ten miles from a presidency town , and British 
subjects icsiding or trading, or occupying immovable property 
more than ten miles from a presidency town are to be subject 
to the jurisdiction of the local civil courts 
And, finally, special penalties are enacted for theft, forgery, 
perjury, and coinage offences, the existing provisions of the 
common or statute law being apparently considered insufficient 
for dealing adequately with these offences 
The imperial legislation for India during the interval between Legmla 
1813 and 1833 does not present many features of importance between 
An Act of 1814 1 removed doubts as to the powers of the and 
Indian Government to levy duties of customs and other taxes 

dends to the proprietors of stock, and should then be applied for the benefit 
of the territory The last mentioned applications to be suspended only 
so long as the burden of debt on the territory continued below a certain 
specified amount 
1 54 Geo III, c ioq 
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An Act of 1815 1 gave power to extend the limits of the 
presidency towns, and amended some of the minor provisions 
of the Act of 1813 

An Act of 1818 2 removed doubts as to the validity of 
certain Indian marriages, a subject which has always pre¬ 
sented much difficulty, but which has now been dealt with 
by Indian legislation 3 

An Act of 1820 4 enabled the East India Company to 
raise and maintain a corps of volunteer infantry 

An Act of 1823 5 charged the revenues of India with the 
payment of additional sums for the pay and pensions of 
troops serving 111 India, and regulated the pensions of Indian 
bishops and archdeacons, and the salaries and pensions of 
the judges of the supreme courts 

The same Act authorized the grant of a chartei for 
a supremo court of Bombay in substitution for the recorder’s 
court 

The prohibition on settling 111 India without a licence 
was still retained But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823 6 ex¬ 
pressly declared that trade might be carried on in British 
vessels with all places within the limits of the Company’s 
charter except China 

Another Act of 1823 7 consolidated and amended the laws 
for punishing mutiny and desertion of officers and soldiers 
m the Company’s service 

An Act of 1824 8 transferred the island of Singapore to 
the East India Company 

Acts of 1825 9 and 1826 10 further regulated the salaries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency towns 

1 55 Geo III, c 84 ‘58 Geo III, c 84 

3 See Acts III & XV of 1872 4 i Geo IV, 0 99 

5 4 Geo IV, c 71 4 4 Geo IV, c 80 7 4 Goo IV, c 81 

8 5 Geo IV, c 108 Singapore was placed under the Colonial Office by 
the Straits Settlements Act, 1866 (29 & 30 Viet c 115, s 1) 

* 6 Geo IV. c 8 ? '» 7 Geo IV, c 37 
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An Act of 1828 1 declared the real estates of British subjects 
dying within the jurisdiction of the supreme courts at the 
presidency towns to be liable for payment of their debts 
Other Acts of the same year applied the East India Mutiny 
Act to the force known as the Bombay Marine, 2 and extended 
to the East Indies sundry amendments of the English criminal 
law 3 

And an Act of 1832 4 authorized the appointment of 
persons other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to be Christians 

When the time came round again for renewing the Com- chart or 
pany’s charter, Lord William Bentmck’s peaceful rtgime had ^ g c ^ of 
lasted for five years m India, the Reform Act had just 
been carried in England, and Whig principles were in the 
ascendant Bentham’s views on legislation and codification 
were exercising much influence on the minds of law reformers 
Macaulay was in Parliament, and was secretary to the Board 
of Control, and James Mill, Bentham’s disciple, was the 
examiner of India correspondence at the India House The 
Charter Act of 1833, 6 like that of 1813, was preceded by 
careful inquiries into the administration of India It intro¬ 
duced important changes into the constitution of the East 
India Company and the system of Indian administra¬ 
tion 

The territorial possessions of the Company were allowed to 
remain under their government for another term of twenty 
years , but were to be held by the Company ‘ in trust for 
His Majesty, his heirs and successors, for the service of the 
Government of India ’ 

The Company’s monopoly of the China trade, and of the 
tea trade, was finally taken away 

1 9 Geo IV, c 33 1 9 Geo IV, e 72 

9 9 Geo IV, c 74 4 2 & 3 Will IV, c 117 

5 3 & 4 Will IV, e 85 The Act received tho Royal Assent on August 28, 

1833, but did not come into operation, except as to appointments and the 
like, until April 22, 1834 (s 117) 

1C91 O 
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The Company were required to close their commercial 
business and to wind up their affairs with all convenient speed 
Their territorial and other debts were charged on the revenues 
of India, and they were to receive out of those revenues 
an annual dividend at the rate of £10 ios per cent on the 
whole amount of their capital stock (1 e £630,000 a year), 
but this dividend was to be subject to redemption by Parlia¬ 
ment on payment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two million 
pounds was to be paid by the Company to the National Debt 
Commissioners and accumulated with compound interest until 
it reached the sum of twelve millions 1 

The Company, while deprived of their commercial functions, 
retained their administrative and political powers, under 
the system of double government instituted by previous 
Acts, and, 111 particular, continued to exercise their rights 
of patronage over Indian appointments The constitution of 
the Board of Control was modified, but as the powers of the 
Board were executed by its picsident the modifications had 
no practical effect The Act re-enacted provisions of former 
Acts as to the ‘ secret committee ’ of the Court of Directors, 
and the dispatches to be sent through that committee, and 
it simplified the formal title of the Company by authorizing 
it to be called the East India Company 

No very material alteration was made in the system on 
which the executive government was to be carried on in 
India 

The superintendence, direction, and control of the whole 
civil and military government were expressly vested in a 
governor-general and counsellors, who wero to be styled 
‘ the Governor-General of India 111 Council ’ 2 This council 
was increased by the addition of a fourth ordinary member, 

1 As to the financial arrangements made under these provisions, soo the 
evidence of Mr Melvill before the Lords Committee of 1852 

2 It will be remembered that the Govcmoi General had been previously 
the Governor General of Bengal in Council, 
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who was not to be one of the Company’s servants, and was 
not to be entitled to act as member of council except for 
legislative purposes 1 It need hardly be stated that the 
fourth member was Macaulay 

The overgrown Presidency of Bengal 2 was to be divided 
into two distinct presidencies, to be called the Presidencv 
of Fort William and the Presidency of Agra But this 
provision never came into operation It was suspended 
by an enactment of 1835 (3 & 6 Will IV, c 52), and the 
suspension was continued indefinitely by the Charter Act 
of 1853 (16 & 17 Viet c 93, s 15) 

The intention was that each of the four presidencies, 
Fort William, Fort St George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own But the governor-general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was given to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone 3 

Important alterations were made by the Act of 1833 m 
the legislative powers of the Indian Government ‘ At that 
date there wero five different bodies of statute law in force 
in the (Indian) empire First, there was the whole body 
of statute law existing so far as it was applicable, which 
was introduced by the Charter of George I and which applied, 

1 ‘ Tho duty of the fourth ordinary member’ (under tho Act of 1831) 
‘ was confined entirely to the subject of legislation , ho had no powor to sit 
or vote oxcept at meetings for the purpose of making laws and regulations , 
and it was only by courtesy, and not by right, that he was allowed to see 
the papers or correspondence, or to be mado acquainted with tho delibcra 
tions of Government upon any subject not immediately connected with 
legislation ’ Minute by Sir Barnes Peacock of November 3, 1859 
3 It had been increased by tho addition of Benares m 1775, of the modem 
Orissa in 1803, of large territories in the NorthWest in 1801-3, and of 
Assam, Arakan, and Tenassenm m 1824 
3 The powor of reduction was oxercised m 1833 by reducing the number 
of ordinary membors of the Madras and Bombay councils from three to 
two (Political Dispatch of December 27, 1833) The original intention was 
to abolish the councils of the mmor presidencies, but, at tho instance of the 
Court of Directors, their retention was loft optional 
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at least, in the presidency towns Secondly, all English Acts 
subsequent to that date, which were expressly extended 
to any part of India Thirdly, the regulations of the governor- 
general’s council, which commence with the Bevised Code of 
1793, containing forty-eight regulations, all passed on the 
same day (which embraced the results of twelve years’ ante¬ 
cedent legislation), and were continued down to the year 1834 
They only had force in the territories of Bengal Fourthly, 
the regulations of the Madras council, which spread over the 
period of thirty-two years, from 1802 to 1834, and are [were] 
.n force in the Presidency of Fort St George Fifthly, the 
regulations of the Bombay Code, which began with the revised 
code of Mr Mountstuart Elphinstone in 1827, comprising the 
results of twenty-eight years’ previous legislation, and were 
also continued into 1834, having force and validity m the 
Presidency of Fort St David ’ 1 

‘ In 1833,’ says Mr Cowell m continuation, ‘ the attention 
of Parliament was directed to three leading vices m the 
process of Indian government The first was m the nature 
of the laws and regulations, the second was in the ill-defined 
authority and power from which these various laws and regula¬ 
tions emanated , and the third was the anomalous and some¬ 
times conflicting judicatures by which the laws were ad¬ 
ministered ’ 

The Act of 1833 vested the legislative power of the Indian 
Government exclusively in the Governor-General 111 Council, 
who had been, as has been seen, reinforced by the addition 
of a fourth legislative member The four Presidential Govern¬ 
ments were merely authorized to submit to the Governor- 
General in Council ‘ drafts or projects of any laws or regula¬ 
tions which they might think expedient,’ and the Governor- 
General in Council was required to take these drafts and 
projects into consideration and to communicate his resolu¬ 
tions thereon to the Government proposing them. 

1 Cowell, Tagore Lecture s of 1872 For ‘Fort St David ’ read ‘ Bombay ’ 
See also Harmgton’s Analyst t of the Bengal Begvlaitons 
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The Governor-General m Council was expressly empowered 
to make laws and regulations— 

(a) for repealing, amending, or altering any laws or regula¬ 

tions whatever, for the time being in force in the Indian 
territories , 

( b ) foi all persons, whether Butish or native, foreigners or 

others, and foi all courts of justice, whether established 
by charter 01 otherwise, and the jurisdiction thereof , 

(c) for all places and things whatsoever within and thiough- 

out the whole and every part of the said territories 

( d ) for all servants of the Company within the dominions 

of princes and States in alliance with the Company , and 

(e) as articles of war foi the government of the native 

officers and soldiers in the military servico of the 
Company, and for the administration of justice by 
courts-martial to be holden on such officers and 
soldiers 

But this powei was not to extend to the making of any 
laws and regulations— 

(1) which should repeal, vary, 01 suspend any of the pro¬ 
visions of the Act of 1833, or of tho Acts for punishing 
mutiny and deseition of officers and soldieis 111 the 
service of the Ciown 01 of the Company , or 
(n) which should affect any prerogative of tho Ciown, 01 
tho authority of Parliament, or the constitution 01 
lights of the Company, or any part of the unwritten 
laws 01 constitutions of the United Kingdom, whereon 
may depend the allegiance of any person to the Crown, 
or the soveieignty or dominion of the Crown over the 
Indian territories , or 

(111) without the previous sanction ot tho Court of Directors, 
which should empowei any court other than a chai- 
tered court to sentence to death any of His Majesty’s 
natural-born subjects born m Europe, or their children, 
01 abolish any ot the chartered courts. 1 

1 Sco Digest, s. 63. 
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There was also an express saving of the light of 
Parliament to legislate for India and to repeal Indian 
Acts, and, the better to enable Pailiament to exercise 
this powei, all Indian laws weie to be laid before Parlia¬ 
ment 

Laws made undei the powers given by the Act were to 
be subject to disallowance by the Court of Directois, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to require registra¬ 
tion or publication m amy court of justice 

The laws made under the Act of 1833 were known as Acts, 
and took the place of the ‘ regulations ’ made undei previous 
Acts of Parliament 

A comprehensive consolidation and codification of Indian 
laws was contemplated Section 53 of the Act recited that 
it was ‘ expedient that, subject to such special aiiangements 
as local circumstances may require, a geneial system of 
judicial establishments and police, to which all persons what¬ 
soever, as well Europeans as natives, may be subject, should 
be established in tho said territories at an caily penod , and 
that such laws as may bo applicable in common to all classes 
of the inhabitants of the said territories, due regard being 
had to the lights, feelings, and pocuhai usages of tho people, 
should be enacted , and that all laws and customs having the 
ioice of law f within the same territories should be ascer¬ 
tained and consolidated, and, as occasion may require, 
amended ’ 

Tho Act then went on to direct the Governor -General in 
Council to issue a commission, to bo known as the 4 Indian 
Law Commission,’ which was to inquire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 
establishments in the Indian teintories, and all existing forms 
of judicial procedure, and into the nature and operation of 
all laws, whether civil or criminal, written or customary, 
prevailing and in force 111 any part of the Indian territories, 
to which any inhabitants of those territories were then sub- 
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ject The commissioners were to report to the Governor- 
General in Council, settmg forth the results of their inquiries, 
and suggesting alterations, and these reports were to be laid 
before Parliament 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member 1 Its labours 
resulted directly 111 the preparation of the Indian Penal Code, 
which, however, did not become law until i860, and, indirectly 
and after a long interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form pait of the 
Indian Statute Book 

Important provisions wero made by the Act of 1833 for 
enlarging the lights of Euiopean settlers, and for pro¬ 
tecting the natives of the country, and ameliorating then 
condition 

It was declared to be lawful foi any natural-born subject 
of His Majesty to proceed by sea to any port or place having 
a custom-house establishment within the Indian territories, 
and to reside theieat, 01 to proceed to and reside 111 or pass 
through any part of the territories which were under the 
Company’s government on January 1, 1800, or any part of 
the countries ceded by the Nabob of tho Carnatic, of the 
piovmco of Cuttack, 01 of the settlements of Singapore and 
Malacca Theso rights might be exercised without tho require¬ 
ment of any licence But every subject of His Majesty not 
being a native was, on his amval in India from abroad, to 
signify on entry, to an ofhcei of customs, his name, place 
of destination, and objects of pursuit 111 India A licence 
was still required foi residence in any part of India other 
than those above mentioned, but powei was leserved to the 
Governor-General m Council, with the previous approbation 

1 His colleagues were another English barrister, Mr Cameron, afterwards 
law member of council, and two civil servants of the Company, Mr Macleod 
of the Madras Service, and Mr (afterwards Sir William) Anderson of the 
Bombay Service Sir William Macnaghten of the Bengal Service was also 
appomted, but did not accept the appointment. 
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ot the Court of Directors, to declare any 6uch part open, and 
remove the obligation of a licence 
Another section expressly enabled any natural-born subject 
of the Crown to acquire and hold lands m India 

The regulations as to licences have long since been abolished 
or fallen into desuetude But by s 84 of the Act of 1833 
the Governor-General in Council was required, as soon as con¬ 
veniently might be, to make laws or legulations providing 
for the prevention or punishment of the illicit entrance into 
01 residence m British India of persons not authorized to 
enter or reside theiein Effect has been given to this require¬ 
ment by Act III of 1864, under which the Government of 
India and local Governments can order foreigners to remove 
themselves from Butish India, and apprehend and detain them 
if they refuse to obey the order Undei the same Act the 
Governor-General m Council can apply to Bntibh India, or 
any part thereof, special provisions as to the reporting and 
licensing of foreigners 1 

An echo of the fears expressed in 1813 as to the dangers 
likely to arise from the free settlement of interlopers is to be 
found m the section which, after iceitmg that ‘ the lemoval of 
lestnctions on the intercourse of Europeans with the said 
territories will render it necessaiy to provide for any mischief 
or dangers that may arise therefrom,’ requires the Governor- 
General in Council, by laws and regulations, to provide, with 
all convenient speed, for the protection of the natives of the 
said territories from insult and outrago 111 their poisons, 
religions, and opinions 2 

Section 87 of the Act declared that ‘ no native of the said 
territories, nor any natural-boin subject of His Majesty 
resident therein, Bhall, by reason only of his religion, place 

1 See Alter Caufman v Government 0} Bombay, [1894] I L R 18 Bombay, 
636 As to the general powers oi excluding aliens from British territory, 
see Musgrove v Chun Teeong Toy, [1891] LKAG 272 (exclusion o! 
Chinese from Australia), and an article in the Law Quarterly Remew for 
1897 on ‘ Alien Legislation and the Prerogative of the Crown ’ 

* See as 295-8 of the Indian Penal Code 
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of buth, descent, colour, oi any of them, be disabled from 
holding any place, office, or employment under the Company ’ 

The policy of freely admitting natives of India to a share 
m the administration of the country has never been more 
broadly or emphatically enunciated 

And finally, the Governor-General in Council was required 
foithwith to take into consideration the means of mitigating 
the state of slavery, and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
and safe, and to prepaie and subnut to the Court of 
Directors drafts of laws on the subject 1 In preparing 
these drafts due legard was to be had to the laws of 
marriage and the lights and authorities of fathers and heads 
of families 

Tho sections of the Act which follow thebe broad declara¬ 
tions of policy are concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishopucs to three, and with regulations for the 
collego of Haileybury 

The Act of 1833, as sent out to India, was accompanied 
by an explanatory dispatch from the Court of Directors, which, 
according to a tradition in the India Office, was drafted by 
James Mill z 

Duiing the twenty years’ interval between the Chaiter Act JLegusla- 
of 1833 and that of 1853 theie was very little Paihamentary between 
legislation on India jj ^3 and 

An Act of 1835 (5 & b Will IV, c 52) suspended the pro¬ 
visions of tho Act of 1833 as to the division of the Presidency 
of Bengal into two presidencies, 3 and authorized the appoint- 

1 See Act V o£ 1843 and sa 370, 371 of tho Indian Penal Code See also 
Mr Cameron’s evidence before the Select Committeo of tho House of Lords 
m 1852, and Minutes by Sir H S Marne, No 92 

2 Kaye, Administration of the East India Company, p 137 

5 By b 15 of the Charter Act of 1853 (16 & 17 Viet c 95) this suspension 
was contmucd until tho Court of Directors and Board of Control should 
otherwise direct 
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menfc of a lieutenant-governor foi the North-Western Pro¬ 
vinces 1 The project of establishing an executive council for 
the Bengal and North-Western Provinces was abandoned 
An Act of 1840 (3 & 4 Viet c 37) consolidated and amended 
the Indian Mutiny Acts, and empowered the Governor- 
General in Council to make regulations foi the Indian Navy 
An Act of 1848 (n & 12 Viet c 21) enacted foi India a law 
of insolvency, which has been repealed and re-enacted foi 
the presidency towns by Act III of 1909 
In 1853, during the governoi-generalship of Lord Dalhousie, 
it becamo necessaiy to take steps foi renewing the term of 
twenty years which had been created by the Act of 1833, and 
accordingly the last of the Charter Acts (16 & 17 Viet c 95) 
was passed 111 that year 

It differed fiom the picvious Chaitei Acts by not lixing 
any definite term for the continuance of the povveis, but 
simply providing that the Indian terntoiies should remain 
undei the government of the Company, m trust for the 
Ciown, until PaiLament should otherwise direct 
The Act reduced the number of the directors of the Company 
horn twenty-four to eighteen, and provided that six of these 
should be appointed by the Ciown 
It continued indefinitely, until tho Couit of Dnectois and 
Board of Control should othenvise direct, the suspension of 
the division of the Bengal Presidency contemplated by the 
Act of 1835, but authorized the appointment of a separate 
governor for that presidency, distinct from the go vernoi - 
general 2 However, the Act went 011 to provide that, unless 
and until this separate governor was appointed, the Court of 
Directors and Board of Control might authorize the appoint¬ 
ment of a lieutenant-governor of Bengal The power of 

1 The first appointment was made in 1836 

* Under the Act of 1833 the Governor General of India was also Governor 
of Bengal, but during his frequent absences from Calcutta used to delegate 
his functions in the latter capacity to the senior member of his council 
See the ovidence of Sir Herbert Maddock and Mr F Millett bofore the 
Select Committee of the House of Lords m 1832. 
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appointing a separate governoi was not brought into opera¬ 
tion until the year 1912, but the power of appointing a 
lieutenant-governor was exercised in 1854, and continued 
until 1912 

By the following section, power was given to the directors 
either to constitute one new presidency, with the same system 
ol a governoi and council as 111 the Presidencies ol Madras 
and Bombay, or, as an alternative, to authorize the appoint¬ 
ment of a lieutcnant-governoi The pow er to constitute a 
new presidency was not exercised, but a now lieutenant- 
governorship was created for the Punjab 111 1859 

Further alterations were made by the Act of 1853 in the 
machinery for Indian legislation The ‘ fourth ’ or legislative 
moinber of the governor-general's council was placed on the 
same footing with the oldei 01 ‘ oidinaiy ’ membeis of the 
council by bomg given a right to sit and vote at executive 
meetings At tho same time the council was enlarged foi 
legislative purposes by the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one other 
supreme couxt judge, and the others weie Company’s servants 
of ten years’ standing appointed by the several local Govern¬ 
ments The result was that the council as constituted foi 
legislative puijwses under the Act of 1853 consisted of twelve 1 * * 4 
members, namely— 

The goveinor-geneial 
The commandei-111-chief 

Tho foui ordinaly membeis of the go\ emoi-geneial s 
council 

The Chief Justice of Bengal 
A puisne judge 

Four representative membeis (paid) - horn Bengal, Madias, 
Bombay, and the Noith-Western Provinces 

1 Power was given by the Act of 1853 to the governoi general to appoint, 

with the sanction of the Home Government, two othoi members from tho 

civil service, but this power was never exercised 

4 They received salaries of £5,000 a year each 
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The sittings of the legislative council weie made public 
and their proceedings were officially published 

The Indian Law Commission appointed under the Act of 
1833 had ceased to exist before 1853 It seems to have 
lost much of its vitality after Macaulay’s departure from 
India It lingered on for many years, published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, but did not succeed m effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire 1 Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purpose 
power was given to appoint a body of English commissioners, 
with instructions to examine and consider the recommenda¬ 
tions of the Indian Commission 2 

And, finally, the right of patronage to Indian appoint- 
ments was by the Act of 1853 taken away from the Court of 
Directors and directed to be exercised in accordance with 
legulations framed by tho Board of Control These regula¬ 
tions threw the covenanted civil service open to general 
competition 3 

In 1855 an Act wab passed (18 & 19 Viet c 53) which 
prohibited the admission of further students to Haileybury 
College after Januaiy 25, 1856, and directed the college 
to be closed on January 31, 1858 

1 As to the pioceedmgs of tho Commission, see the evidence given 111 
1852 before the Select Committee of the House of Lords on tho East India 
Company’s charter by Mr F Millctt and Mr Hay Cameron Mr Millett 
was tho first secretaiy, and was aftoi wards member of tho Commission 
Mr Cameron was one of the first members of tho Commission, and was 
afterwards legislative membei of the governor-general's council 

2 The commissioners appointed under this power were Sir John (after¬ 
wards Lord) Romilly, Sir John Jervis (Chief Justice of Common Pleas), 
Sir Edward Ryan, C H Cameron, J N Macleod, J A F Hawkins, Thomas 
Flower Ellis, and Robert Lowo (Lord Sherbrooke) They were instructed 
by the Board of Control to consider specially tho preparation of a simple 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr courts (Letter of November 30, 1853, from the 
Board of Control to tho Indian Law Commission ) 

’ They wore prepared in 1854 by a committee uudei tho picsidency of 
Lord Macaulay 
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In 1854 was passed an Act 1 which has had important Establish, 
administrative results in India Under the old system the Xef ° f 
only mode of providing for the government of newly acquired 
territory was by annexing it to one of the three presidencies shij s 
Under this system of annexations the Presidency of Bengal 
had grown to unwieldy dimensions Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in 1836 The Act of 1853 had provided for the con¬ 
stitution of a second lieutenant-governorship, and, if necessarv, 
of a fourth presidency These powers were, however, not 
found sufficient, and it was necessary to provide for the 
administration of territories which it might not be advisable 
to include in any presidency or lieutenant-governorship 2 
This provision was made by the Act of 1854, which em¬ 
powered the Governor-General of India in Council, with the 
sanction of the Court of Directors and the Board of Control, 
to take by proclamation under his immediate authority and 
management any part of the territories for the time being 
in the possession or under the government of the East India 
Company, and thereupon to give all necessary orders and 
directions respecting the administration of that part, or other¬ 
wise provide for its administration 3 The mode in which this 
power has been practically exercised has been by the appoint¬ 
ment of chief commissioners, to whom the Governor-General 
m Council delegates such powers as need not be reserved to 
the Central Government In this way chief commissioner- 
ships were established for Assam, 4 the Central Provinces, 

Burma, 4 and other parts of India But the title of chief 
commissioner was not directlv recognized by Act of Parlia¬ 
ment, 5 and the territories undei the administration of chief 
commissioners are technically ‘ under the immediate authority 

1 17 & 18 Viet c 77 * Sec preamble to Act of 1854 

3 See Digest, s 56 

4 The chief commissionership of Assam was abolished in 1908, but 
restored in 1912 Burma was placed under a lieutenant-governor in 1897 

5 It has since been recognized by the Act of 1870 (33 Viet e 3), ss, 1, 1 
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and management ’ of the Governor-General in Council within 
the meaning of the Act of 1854 
The same Act empowered the Government of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India, expressly vested in the 
Governor-Geneial in Council all the residuary authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided, and 
directed that the govornor-geneial was no longer to beai 
the title of governoi of that presidency 
Tho The Mutiny of 1857 gave the death-blow to the system 

mentof 'double government,’ with its division of powers and 
Intba, Act, responsibilities In February, 1858, Lord Palmerston intro¬ 
duced a Bill for transferring tho government of India to the 
Crown Under his scheme the home administration was to 
be conducted by a president with tho assistance of a council 
of eight persons The members of the counul were to be 
nominated by the Crown, weie to be qualified either by 
having been directors of tho Company or by service or 
residence in India, and were to hold office for eight yeais, 
two retiring by rotation m each year In other respects the 
scheme did not differ materially from that eventually adopted 
The cause of the East India Company was pleaded by John 
Stuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large majority 

Shortly afterwards, however, Lord Palmerston was turned 
out of office on the Conspiracy to Murder Bill, and was suc¬ 
ceeded by Lord Derby, with Mr Disraeli as Chancellor of 
the Exchequer and Lord Ellenborough as President of the 
Board of Control The Chancellor of the Exchequer promptly 
introduced a new Bill foi the government of India, of which 
the most remarkable feature was a council consisting partly 
of nominees of the Crown and partly of persons elected on 
a complicated and elaborate system, by citizens of Manchester 
and other large towns, holders of East India stock, and others 
This scheme died of ridicule, and when the House assembled 
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after the Easter recess no one could be found to defend it 1 
Mr Disraeli grasped eagerly at a suggestion by Lord John 
Russell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House In the meantime 
Lord Ellenborough had been compelled to resign in con¬ 
sequence of disapproval of his dispatch censuring Lord 
Canning’s Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the bettei government of India 2 

This Act declared that India was to be governed directly by 
and in the name of the Crown, acting through a Secretary of 
State, to whom were to be transferred the powers formerly 
exercised either by the Couit of Directors or by the Board 
of Control Power was given to appoint a fifth puncipal 
Secretary of State for this purpose 

The Secretary of State was to be aided by a council of 
fifteen members, of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East India 
Company The major part both of the appointed and of the 
elected members w r ere to be persons who had served or resided 
m India for ten years, and, with certain exceptions, who had 
not left India more than ten years before their appointment 
Future appointments or elections were to be so made that 
nine at least of the members of the council should hold these 
qualifications The power of filling vacancies was vested in 
the Crown as to Crown appointments, and m tho council itself 
as to others The members of the council were to hold office 
during good behaviour, but to be removable on an address 
by both Houses of Parliament, and were not to be capable of 
sitting or voting m Parliament 3 

1 It was to this Bill that Lord Palmerston applied the Spanish boy’s 
remark about Don Quixote, and said that whenover a man was to bo seen 
laughing in tho streets he was sure to havo been discussing the Government 
of India Bill 3 21 & 22 Viet c 108 

3 Those provisions havo been modified by subsequent legislation Seo 
Digest, s 4 
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The council was charged with the duty of conducting, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of India 
and the correspondence with India The Secretary of State 
was to be the president of the council, with power to over¬ 
rule in case of difference of opinion, and to send, without 
reference to the council, any dispatches which might under 
the former practice havo been sent through the secret 
committee 1 

The officers on the home establishment both of the Company 
and of the Board of Control were to form the establishment 
of the new Secretary of State m Council, and a scheme for 
a permanent establishment was to bo submitted 

The patronage of the more important appointments in 
India was vested either m the Crown or m the Secretary 
of State m Council Lieutenant-governors were to be ap¬ 
pointed by the governor-general subject to the approval of 
the Crown 

As under the Act of 1853, admission to the covenanted 
civil service was to bo open to all natural-born subjects of 
Her Majesty, and was to be granted m accordance with the 
results of an examination held under rules to bo made by 
the Secretary of State m Council with the assistance of the 
Civil Service Commissioners 

The patronage to military cadetships was to be divided 
between the Secretary of State and his council 

The property of the Company was transferred to the 
Crown The expenditure of the revenues of India was to be 
under the control of the Secretary of State m Council, but 
was to be charged with a dividend on the Company’s stock 
and with their debts, and the Indian revenues remitted to 
Great Britain were to be paid to the Secretary of State m 
Council and applied for Indian purposes Provision was 
made for the appointment of a special auditor of the accounts 
of the Secretary of State in Council 2 
1 Digest, sa 6-14 


* Ibid 22, 30 
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The Board of Control was formally abolished With respect 
to contracts and legal proceedings, the Secretary of State m 
Council was given a quasi-corporate character for the purpose 
of enabling him to assert the rights and discharge the liabilities 
devolving upon him as successor to the East India Company 1 
It has been seen that under the authority given by various Tho 
Acts the Company raised and maintained separate military Army 
forces of their own The troops belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-enacted from time to time 
with amendments 2 The Company also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy 

The Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company, retaining, how¬ 
ever, their separate local character, with the samo liability to 
local service and tho same pay and privileges as if thoy wore 
in the service of the Company Many of the European troops 
refused to acknowledge the authority of Parliament to make 
this transfer They demanded re-engagement and bounty as 
a condition of the transfer of their services, 3 and, failing to 
get these terms, were offered their discharge 
In i860 the existence of European troops as a separate 
force was put an end to by an Act (23 & 24 Viet c 100) 
which, after reciting that it is not expedient that a separate 
European force should be continued for tho local service of 
Her Majesty m India, formally repealed the enactments by 
which the Secretary of State in Council was authorized to 
give directions for raising such forces 
In 1861 the officers and soldiers formerly belonging to the 

1 Digest, s 35 

a The first of theao Acts was an Act of 1753 (27 Geo II, c 9), and the 
last was an Act of 1857 (20 & 21 Viet c 66), which was repealed in 1863 
(26 & 27 Viet c 48) 

* In 1859 they made a ‘demonstration’ which, from tho small stature 
of the rocruits enlisted during the Indian Mutiny, was sometimes called 
the 1 Dumpy Mutiny ’ Pritchard, Administration of India, 1 36, 

1691 H 
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Legisla¬ 
tion of 
1861 
Indian 
Civil 
Service 
Act, 1861 


Company’s European forces were invited to join, and many 
of them were transferred to, the legular army under the 
authority of an Act of that year (24 & 25 Viet c 74) Thus 
the European army of the late East India Company, except 
a small residue, became merged 111 the military forces of the 
Crown 1 

The naval force of the East India Company was not amal¬ 
gamated with the Royal Navy, but came to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, which 
was also to provide for the performance of the duties m the 
Persian Gulf which had been previously undertaken by the 
Indian Navy 3 

The change effected by the Government of India Act, 
1858 was formally announced m Tndia by the Queen’s 
Proc lamation of Novcmbei 1, 1858 

In 1859 the Government of India Act, 1859 ( i2 & 23 Viet 
c 41), was passed for deteimining the officers by whom, and 
the mode in which, contracts on bohalf of the Secretary of 
State in Council were to be executed in India 3 

Threo Acts of great importance were passed in the yeai 
1861 

Under the Charter Act of 1793 rank and promotion in the 
Company’s civil servico were stuctly icgulated by seniority, 
and all offices 111 the ‘ civil line ’ of the Company’s service 
111 India under the degree of councillor were strictly reserved 
to the civil servants of the presidency in which the office 
was held But by reason of the exigencies of the public 
service, numerous civil appointments had been made in 


1 Under existing airangcments all the troops sent to India are placed 
on the Indian establishment, and from that time cease to be voted on the 
Army Estimates The number of the forces in the regular army as fixed 
by the annual Army Act is declared to be ‘ exclusive of the number actually 
serving within Her Majesty’s Indian possessions’ As to tho con¬ 
stitutionality of employing Indian troops outside India, see above p 68, 
note 1 

a See Sir Charles Wood’s letter to the Admiralty of Oet 20, 1862 
3 Sec Digest, s 33 
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India in disregard of these restrictions The Indian Civil 
Service Act, 1861 (24 & 25 Viet c 54), validated all these 
irregular appointments in the past, but scheduled a number of 
appointments which, m the future, were to be reserved to 
members of the covenanted civil service 1 
At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to offices 
not in the schedule And, even with respect to the reserved 
offices, it left a power of appointing outsiders under exceptional 
circumstances This power can only be exercised where it 
appears to the authority making the appointment that, under 
the circumstances of the case, it ought to be made without 
regard to statutory conditions The person appointed must 
have resided for at least seven years in India If the post is 
m the Revenue 01 Judicial Departments, the person appointed 
must pass the same examinations and tests as are requited in 
the case of the covenanted civil service The appointment 
is provisional only, and must be forthwith reported to the 
Secretary of State in Council with the special reasons for 
making it, and unless approved within twelve months by the 
Secretary of State it becomes void 2 
The Indian Councils Act, 1861 (24 & 25 Viet c 67), modi¬ 
fied the constitution of the govemoi-general’s executive 
council and remodelled the Indian legislatures 
A fifth ordinary member was added to the governor- 
general’s council Of the five ordinary members, three were 
required to have served for ten years m India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years’ standing Power was retamed to 
appoint the commander-in-chief an extraordinary member 3 
Power was given to the governor-general, m case of his 
absence from headquarters, to appoint a president of the 
council, with all the powers of the governor-general except 
those with respect to legislation And, in such case, the 

1 This schedule is still in force Digest, s 93 

s This provision still exists Ibid s 95 ’ Ibid 39, 40 


Indian 
Councils 
Act, 1861 



100 GOVERNMENT OF INDIA [ch 

governor-general might invest himself with all the powers 
exercisable by the Governor-General m Council, except the 
powers with respect to legislation 1 

For purposes of legislation the governor-general’s council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two j ears Of these additional 
members, not less than one-half wore to bo non-official, that 
is to say, pei sons not in the civil 01 military service of the 
Crown 2 The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla¬ 
tive sitting within his province 

The Legislative Council established under the Act of 1853 
had modelled its procedure on that of Parliament, and had 
shown what was considered an inconvenient degree of in¬ 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government 3 The 
functions of the new Legislative Council were limited strictly 
to legislation, and it was expressly forbidden to transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced 4 

Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not 
to be introduced without the governor-general’s sanction 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 


1 See Digest, ss 4S, 47 

* These provisions have been modified by subsequent legislation See 
Digest, s 60 

3 It had, among other things, discussed the propriety of the grant to 
the Mysore princes See Proceedings of Legislative Council for i860, 
PP 1343-1402 

4 24 & 25 Viet c 67, s 19 As to the object with which this section 
was framed, see paragraph 24 of Sir Charles Wood’s dispatch of August 9, 
1861 The restrictions imposed in 1861 were relaxed m 1892 (55 & 56 Viet, 
c 14, s 2), and have been further relaxed since Digest, s 64 
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disallowed by the Queen, acting through the Secretary of 
State 

The legislative power of the Governor-General in Council 
was declared to extend to making laws and legulations for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the ‘ Indian torntories now 
under the dominion of Her Majesty,’ 1 and to making laws 
and regulations for all persons, whether Butish or native, 
foieigners 01 others, and for all courts of justice, and for 
all places and things within the said territories, and foi all 
servants of the Government of India within the dominions 
of princes and States in alliance with Hei Majestv 2 But 
there were express savings for certain Parliamentary enact¬ 
ments, for the general authority of Parliament, and for any 
part of the unwritten laws or constitution of tho United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend 

An exceptional power was given to the governor-general, 
in cases of emergency, to make, without his council,ordinances, 
which were not to remain in force for more than six months 3 

Doubts had for some time existed as to the proper mode 
of legislating for newly acquired territories of the Company 
When Benares and the territories afterwards known as the 
North-Western Provinces were annexed, the course adopted 
was to extend to them, with somo variations, the laws and 
regulations in force m the older provinces of Bengal, Bihar, 
and Orissa But when the Saugor and Nerbudda terntones 
were acquired from tho Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenassenm were conquered in 
1824, and Pegu in 1852, these regions were specially exempted 
from the Bengal Regulations, instructions, however, being 
given to the officers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 

1 Explained by 55 & 56 Viet c 14, a 3 Digest, s 63 
* These powers were oxtended by 28 & 29 Viet o 17, s 1, and 32 & 33 
Viot c 98, s 1. See Digest, s 63 * See Digest, s. 69 
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far as they were suitable to the circumstances of the country 1 
And when the Punjab was annexed the view taken was that 
the Governor-General m Council had powei to make laws for 
the new territory, not m accordance with the forms pi escribed 
by the Charter Acts for legislation, but by executive orders, 
corresponding to the Orders in Council made by the Crown 
foi what are called Ciown Colonies Provinces in which this 
power was exercised were called ‘ non-regulation provinces ’ to 
distinguish them fiom the ‘ regulation provinces,’ which were 
governed by lcgulations formally made under the Chaiter 
Acts A large body of laws had been passed under this 
pow'er or assumed power, and in order to remove any doubts 
as to their validity a section was introduced into the Indian 
Councils Act, 1861, declaring that no rule, law, or regulation 
made beforo the passing of the Act by tho govemor-geneial 
or certain other authorities should be deemed invalid by reason 
of not having been made in conformity with the provisions of 
the Chaiter Acts 2 

The power of legislation whuh had been taken away from 
the Governments of Madi as and Bombay by the Charter Act of 
1833 was restored to them by the Act of 1861 The councils 
of the governors of Madras and Bombay were expanded for 
legislative purposes by the addition of the advocate-general 
and of other members nominated on the same principles as the 
additional members of the govcmor-general’s council 3 No 
line of demarcation was drawn between the subjects reserved 
for the cential and the local legislatures respectively, but 
the previous sanction of the governor-general was made 
requisite for legislation by the local legislature in certain 

1 Chesnej’s Indian- Polity (3rd cd ), pp 58, 64 

Indian legislation subsequently became necessary for the purpose of 
ascertaining and determining the iuIcs which had been thus validated 
m general terms See Sir James Stephen’s speech in the Legislative 
Council in the debate on the Punjab Laws Acts, March 26, 1872, and tho 
chapter contributed by him to Sir W Hunter’s Life of Lord Mayo, vol 11 
pp 214-221 

8 These provisions have also been modified by subsequent legislation 
Sec Digest, ss 71, 76, 77 
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cases, and all Acts of the local legislature required the sub¬ 
sequent assent of the governor-general in addition to that 
of the Covernor, and were made subject to disallowance by 
the Crown, as 111 the case of Acts of the governor-general’s 
council There were also the same restrictions on the pro¬ 
ceedings of the local legislatures 1 

The governor-general was directed to establish, by procla¬ 
mation, a legislative council for Bengal, 2 and was empowered 
to establish similar councils for the North-Western Provinces 
and for the Punjab 3 These councils were to consist of the 
lieutenant-govemoi and of a certain number of nominated 
councillors, and weic to be subject to the same provisions 
as the local legislatures foi Madras and Bombay 

The Act also gave powei to constitute new piovinces loi 
legislative purposes and appoint new lieutenant-governors, 
and to alter the boundaries of existing provinces 4 

The amalgamation of the supreme and sadr courts, that is Indian 
to say, of the courts rcpiesenting the Crown and the Company Courts 
respectively at the presidency towns, had long been in con- Act ’ 18 
templation, and was earned into effect by the Indian High 
Courts Act, 1861 5 

By this Act the Queen was empowered to establish, by 
letters patent, 6 high courts of judicature in Calcutta, Madras, 
and Bombay, and on their establishment the old chartered 
supreme courts and the old ‘ Sadi Adalat ’ Courts were to 
be abolished, the jurisdiction and the powers of the abolished 
courts being transferred to the new high courts 

Each of the high courts was to consist of a chief justice 
and not more than fifteen judges, of whom not less than 

1 Soo note 4, p 100 

! A legislative council for Bengal was established by a proclamation of 
January 18, 1862 

* A legislative council was established for the North Western Provinces 
and Oudh (now United Provinces of Agra and Oudh) in 1886, and for the 
Punjab m 1897 

1 ss 46, 47 Digest, s 74 5 24 & 25 Viet c 104 

* The letters patent or charters now in force with respect to these three 
high courts bear dato December 28, 1865. 
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one-third, including the chief justice, were to be barristers, and 
not less than one-third were to be members of the covenanted 
civil service All the judges were to lie appointed by and 
to hold office during the pleasure of the Crown The high 
courts were expressly given superintendence over, and power 
to frame rules of practice for, all the courts subject to their 
ajipellate jurisdiction 1 

Power was given by the Act to establish another high 
couit, with the same constitution and powers as the high 
courts established at the presidency towns 1 

Legisla The Indian High Courts Act of 1861 closed the series 

tion since 

1861. of constitutional statutes consequent on the transfer of the 
government of India to the Crown Such Acts of Parliament 
as have since then been passed for India have done little moie 
than amend, with reference to minor points, the Acts of 1858 
and i8bi 

The Indian High Courts Act,1865, 3 empowered the Governor- 
General in Council to pass orders alteung the limits of the 
jurisdiction of the several chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majesty resident in Native States 

Another Act of the same year, the Government of Tndia 
Act, 1865, 4 extended the legislative powers of the governor- 
general’s council to all Butish subjects m Native States, 
whether servants of the Crown or not, 5 and enabled the 
Governor-General in Council to define and alter, by proclama¬ 
tion, the territorial limits of the various presidencies and 
lieutenant-governorships 6 

The Government of India Act, 1869, 7 vested in the Sccretaiy 
of State the right of filling all vacancies m the Council of 
India, and changed the tenure of members of the council 


» 06-10} 

* s 16 Under this jiowei a high court was established at Allahabad 
in 1866 It is probable tliat the power w is thereby exhausted 

3 28 & 29 Viet e 1 e, Digest, s 104 

4 28 & 29 Viet c i 7 6 Sec Digest, s 63 

* Ib,d 57 ’ 32 & 33 Viet c 97 
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from a tenure durmg good behaviour to a term of ten years 
It also transferred to the Crown from the Secretary of State 
in Council the right of filling vacancies in the offices of the 
members of the councils in India 

The Indian Councils Act, 1869, 1 still further extended 
the legislative powers of the governor-general’s council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty m any part of the world, whether m India or not 

A veiy important modification in the machinery for Indian 
legislation was made by the Government of India Act, 1870 2 
It has been seen that for a long time the govemor-geneial 
believed himself to have the power of legislating by executive 
order for the non-regulation provinces The Indian Councils 
Act of 1861, whilst validating rules made under this power in 
the past, took away the power for the future The Act of 
1870 practically restored this power by enabling the governor- 
general to legislate m a summary manner for the less 
advanced parts of India 3 The machinery provided is as 
follows The Secretaiy of State m Council, by resolution, 
declares the provisions of section 1 of the Act of 1870 ap¬ 
plicable to some particular part of a British Indian province 
Thereupon the Governor in Council, lieutenant-governor, 
lieutenant-governor 111 Council, 01 chief commissioner of the 
province, may at any time propose to the Govei 1101-General 
m Council drafts of regulations for the peace and good govern¬ 
ment of that part, and these drafts, when approved and 
assented to by the Governor-General m Council, and duly 
gazetted, have the same force of law as if they had been 
formally passed at sittings of the Legislative Council This 
machinery has been extensively applied to the less advanced 
districts of the different Indian provinces, and numerous regu¬ 
lations have been, and are constantly being, made under it 

1 32 & 33 Viet c 98 See Digest, s 63 

2 33 & 34 Viet c 3 Digest, s 68 

* This restoration of a power of summary legislation was strongly advo 
cated by Sir H S Maine Soo Minutes by Sir H S Mame, pp 153, 156 
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The same Act of 1870 contained two othei provisions of 
considerable importance One of them (s 5) repeated and 
stiengthened the power of the governor-general to overrule 
his council 1 The other (s 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India ‘ of proved merit and ability ’ m the civil service 
of Her Majesty m India, enabled any native of India to 
bo appointed to any ‘ office, place, 01 employment ’ in that 
service, notwithstanding that he had not been admitted to 
that service in the manner directed by the Act of 1858, 1 e 
by competition in England The conditions of such appoint¬ 
ments were to be regulated by rules made by the Governor- 
General in Council, with the approval of the Secretary of 
State in Council 2 The result of these rules was the ‘ statutory 
civilian,’ who has now been merged in or superseded by the 
‘ Provincial Service ’ 

Two small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & 35 Viet c 34), 3 which made slight extensions 
of the powers of local legislatures, and the Indian Bishops Act, 
1871 (34 & 35 Viet c 62), which regulated the leave of absence 
of Indian bishops 

An Act of 1873 (36 Viet c 17) formally dissolved the 
East India Company as from January r, 1874 

The Indian Councils Act, 1874 (37 & 38 Viet c 91), enabled 
a sixth member of the governor-general’s council to be ap¬ 
pointed for public works purposes 

The Council of India Act, 1876 (39 & 40 Viet c 7), enabled 
the Secretaiy of State, for special reasons, to appoint any 
person having professional or other peculiar qualifications 
to be a member of the Council of India, with the old tenure, 

‘ during good behaviour,’ which had been abolished in 1869 4 

1 See Digest, s 44 It will be remembered that Lord Lytton acted under 
this power when ho exempted imported cotton goods from duty in 1879 

2 See ibid 94 

* This Act was passed in consequence of the decision of the Bombay High 
Court in if y Reay, 7 Bom Cr 6 See note on s 79 of Digest 

* This power was exercised in the case of Sir H S Mame, and was pro¬ 
bably conferred with special reference to him It has since been repealed 
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In the same year was passed the Royal Titles Act, 1876 
(39 & 40 Viet c 10), which authorized the Queen to assume 
the title of Empress of India 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Viet c 3), enabled the Secretary of State to regulate by ordei 
certain salaries and allowances which had been previously fi vod 
by statute 1 

The Indian Marine Service Act, 1884 (47 & 48 Viet c 38), 
enabled the Governor-General 111 Council to legislate for main¬ 
taining discipline in a small marine establishment, now called 
the Royal Indian Marine, the members of which weie 
neither under the Naval Discipline Act noi imdei the Merchant 
Shipping Acts 2 

The Council of India Reduction Act, 1889 (52 & 53 Viet 
c 65), authorized the Secretary of State to abstain from filling 
vacancies in the Council of India until the number should 
be reduced to ten 

The Indian Councils Act, 1892 (55 & 56 Viet c 14), 
authorized an increase 111 the numboi of the members of the 
Indian legislative councils, and empowered the Governor- 
General m Council, with the approval of the Secretary of 
State in Council, to make rules regulating the conditions 
under which these members are to be nominated 3 At 
the same time the Act relaxed the restrictions imposed 
by the Act of 1861 on the proceedings of the legisla¬ 
tive councils by enabling rules to be made authorizing 
the discussion of the annual financial statement, and the 
asking of questions, under prescribed conditions and re¬ 
strictions 

The Act also cleared up a doubt as to the meaning of an 
enactment in the Indian Councils Act of 1861, modified some 
of the provisions of that Act about the office of * additional 
members ’ of legislative councils, and enabled local legislatures, 
with the previous sanction of the governor-general, to repeal 
1 80, 113 

3 See ibid 60, 71, 73 


3 See ibid 63 
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or alter Acts of the governor-general’s council affecting their 
province 1 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet 
c 6 z), abolished the offices of commanders-in-chief of the 
Madras and Bombay armies, and thus made possible a sim¬ 
plification of the Indian military system which had been 
asked for persistently by foui successive viceroys 2 
The Contracts (India Office) Act, 1903 (3 Edw VII, c 11), 
declared the mode m which certain contracts might bo made 
by the Secretary of State m Council 3 
The Indian Councils Act, 1904 (4 Edw VII, c 26), while con¬ 
tinuing the power to appoint a sixth member of the Governoi- 
General’s Council, removed the necessity for appointing him 
specifically for public works purposes 4 
The Council of India Act, 1907 (7 Edw VII, c 35), modified 
the constitution of the Council of India 

The Indian Councils Act, 1909 (9 Edw VII, c 4), the passage 
of which will always be associated with the name of Lord 
Morley of Blackburn, made important changes in the consti¬ 
tution and functions of the Indian legislative councils, and 
gavo power to make changes 111 the executive governments 
of tho Indian provinces 

The introduction of the measure was preceded by dis¬ 
cussions and correspondence, which began in Lord Morley’s 
first year of office as Secretary of State for India, and extended 
over a period of nearly three years 

In 1906 tho Viceroy, Lord Mmto, drew up a minute in 
which he reviewed the political situation in India, and pointed 
out how the growth of education, encouraged by British rule, 

1 See Digest, s 76 In the absence of this power the sphere of action 
of the then new legislature for the North Western Provinces and Oudh was 
confined within an infinitesimal area 

* Administrative reforms in India are not carried out with undue pre¬ 
cipitancy The appointment of a single commander m chief for India, with 
four subordinate commanders under him, was recommended by Lord 
William Bentinck, Sir Charles Metcalfe, and others in 1833 (Further 
Papers respecting tho East India Company’s Charter, 1833 ) 

8 Sec Digest, s 32 * See Digest, s 39 
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had led to the rise of important classes claiming equality of 
citizenship, and aspiring to take a larger part in shaping the 
policy of the government He then appointed a committee 
of his council to consider the group of questions arising out 
of these novel conditions From the discussion thus com¬ 
menced was developed a tentative project of reform, which 
was outlined in a Home Department letter to local govern¬ 
ments dated August 24, 1907 This letter, after having 
received approval by the Secretary of State 111 Council, was 
laid before Parliament, and was published in England and 
India 1 The local governments to whom it was addressed 
were instructed to consult important bodies and individuals 
representative of various classes of the community before 
submitting their own conclusions to the Government of India 
The replies were received m due course, and aie to be found 
in the ‘ colossal blue books ’ appended to a letter from the 
Government of India, dated October 1, 1908, 111 which the 
situation was again reviewed, and revised proposals were 
formulated The views of the Secretary of State on these 
proposals were expressed in a dispatch dated November 27, 
1908, 2 and were expounded by Lord Morley 111 a speech 
delivered in the House of Lords on December 17, 1908 

Reference was made to the subject m the King’s speech 
which ushered in the session of 1909, and in the debates on 
the address in reply The Bill embodying the proposals of 
the Government, so far as they required Parliamentary 
authority, was presented by Lord Morley on February 17, 
1909, and was read a second time, after a debate of two days, 
on February 24 It passed through committee on March 4, 
and was considered on report, read a third time, and passed 
by the House of Lords on March 9 In the House of Commons 
the Bill was read a second time on April 1, waa considered in 

1 East India (Advisory and Legislative Councils, &c ), 1907, Cd 3710 

* The letter of October 1, 1908, and the dispatch of November 27,1908, 
are to be found in vol 1 of the Blue Book entitled East India (Advisory and 
Legislative Councils, &c), 1908, Cd 4425 The replies from the Local 
Governments are embodied m separate volumes 
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committee on April 19, and on April 26 was considered on 
report, read a third time, and passed with amendments The 
Commons’ amendments were considered on May 4 and agreed 
to with an important modification which was accepted by 
the Commons The Act thus passed received the Royal Assent 
on May 25, 1909 

The only important change in the Bill during its passage 
through Parliament related to the creation of executive 
councils for provinces under lieutenant-governors Clause 3 
of the Bill as introduced enabled the Governor-General m 
Council, with the approval of the Secretary of State m 
Council, by proclamation, to create an executive council for 
any such province This clause was struck out by the House 
of Lords, restored by the House of Commons, and eventually 
agreed to m the modified form in which it now stands as 
s 3 of the Act 

In the course of the debates on the Bill much was said 
about Loul Morley’s announcement of his intention to 
appoint a native of India to a post on the Governor-General's 
council This subject was not stuctly relevant to the 
Bill, because, as vas explained, the powei of making 
these appointments is free from any restnction as to 
race, creed, or place of buth Effect was given to Lord 
Morley’s intention by the appointment of Mr Sinha, in 
March, 1909, to the post of law member of the Governor- 
General’s council This appointment carried a step further 
the policy adopted in 1907, when two natives of India were 
placed on the Secretary of State’s council In pursuance of 
the samo policy natives of India have been placed on the 
executive councils for Bengal, Madras, and Bombay, and for 
Bihar and Onssa 

Under s 1 of the Act the ‘ additional ’ members of the 
Indian legislative councils, 1 e those other than the members 
of the executive councils, must, instead of being all nominated, 
include elected members 

By s 2 power was given to raise the number of members of 
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the executive councils for Madras and Bombay to a maximum 
of four, of whom two at least must be persons who at the time 
of their appointment have been in the service of the Crown 
in India for at least twelve years 

Under s 3 there is power to constitute an executive council 
for any province having a lieutenant-governor But, except 
in the case of Bengal, 1 the draft of any proclamation proposed 
to be made in pursuance of this power must be laid before 
each House of Parliament, and the proclamation may be 
disallowed in pursuance of an address from either House 
The number of the executive council must not exceed four 

S 4 requires the appointment of vice-presidents of the 
several councils 

By s 5 the Governor-General 111 Council, the Governors in 
Council of Madras and Bombay, and the lieutenant-governors 
or lieutenant-governors in council of other provinces were 
required to make rules authorizing at any meeting of their 
respective legislative councils the discussion of the annual 
financial statement, and of any matter of goneial interest, 
and the asking of questions 

Under ss 1 and 6 there is extensive power to make regula¬ 
tions for carrying the Act into effect 

And under s 7 certain proclamations, regulations, and rules 
are required to be laid before Parliament when made 

It will be seen that the provisions of the Act of 1909 are, 
as is usual in Acts relating to India, couched in wide and 
general terms, leaving all details, and some important matters 
of principle, to be determined by regulations and rules made 
by the authorities in India 

The regulations and rules required to give effect in the first 
instance to the Act of 1909 are to be found in a Blue Book which 
was laid before Parliament in pursuance of s 7 of the Act 2 

1 This exception was by the Act of 1912 (2 & 3 Geo v c 6, 1, 2) extended 
to Bihar and Orissa, for which an executive council of three has been 
constituted See below, p 132 

• East India (Executive and Legislative Councils) Regulations, &c , for 
giving effect to the Indian Councils Act, 1909 (1910, Cd 4987) 
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The Blue Book begins with a notification fixing November 15, 
1909, as the date at which the provisions of the Act were to 
come into operation 

Then follow, under the headings Nos II to IX, regulations 
and rules for the nomination and election of the members of 
the several legislative councils of India, other than those who 
arc such members by virtue of being members of the executive 
councils The regulations were, in the case of each council, 
of a general character, and related to such matters as number, 
qualifications, term of office, and mode of filling vacancies 
The rules, which were scheduled to the regulations, were more 
detailed, and prescribed the mode m which the several 
elections were to be made These regulations and rules aie 
now superseded by revised regulations issued in 1912 1 
In No X are to be found important rules regulating the 
business of the Governor-General’s legislative council, and 
relating to (1) the discussion of the annual financial statement, 

(2) the discussion of matters of general public interest, and 

(3) the asking of questions 2 

No XI is a Home Department resolution of the Government 
of India, dated November 15,1909, which describes in general 
terms the nature of the changes made by the Act of 1909, 
and the regulations under it, and has appended to it a table 
showing the constitutions of the several legislative councils 3 
The changes made in the legislative councils by the Act of 
1909, and the regulations under it, as revised m 1912, may 
be considered under the heads of (A) Constitution and (B) 
Functions 4 

1 Seo below, p 135 1 Seo Appendix II 

3 This table is now superseded by a now table showing the constitution 
of the councils under the regulations as revised in 1912 ISco Appendix I 
* fcor the sake of convenience the changes include the alterations mado 
in pursuance of tho territorial distributions consequent on the Coronation 
Durbar 
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A CONSTITUTION 

Tho constitution of the councils is changed in three respects 

1 Numbers , 

2 Proportion of official and non-official members , 

3 Methods of appointment or election 

1 Numbers The Indian Councils Act, 1892, increased 
tho size of the legislative councils constituted under the 
Act of 1861 The maximum of additional members was 
raised from 12 to 16 in the Governor-General’s council, 
and from 8 to 20 in the Madras and Bombay councils 
The limit of number of the Bengal council was raised to 20, 
that of the United (then North-Western) Provinces to 15 The 
Punjab and Burma obtained legislative councils in 1897, and 
Eastern Bengal and Assam 1 in 1905, the maximum strength 
being fixed at 15 in the first two, and 20 in the third 

These numbers are now doubled or more than doubled 
The additional members of the Governor-General’s council are 
to be not more than 60, the additional members of the councils 
of Bengal, Madras, and Bombay, and the members of tho 
councils of the United Provinces, and of Bihar and Orissa, 
are to be not more than 50 In the Punjab and Burma 
the maximum is raised to 30 In computing the number 
of members of the Govcrnor-GeneraTs council, 8 must be 
added to the ‘ additional ’ members, namely, the 6 ordinary 
members of the executive council, the commander-m-chief, 
and the lieutenant-governor or chief commissioner of the 
province in which the council sits Similarly there arc now 
on the Madras and Bombay legislative councils 4 ex officio 
members, namely, in each case, the 3 members of the executive 
council and the advocate-general, and on the legislative 
councils for Bengal and for Bihar and Orissa there are the 
3 ordinary members of each of the new executive councils 

1 Eastern Bengal is now merged in Bengal, and the provinces of Bihar 
and Orissa and of Assam have separate legislative councils 

1691 I 
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Thus the actual strength of the legislative councils under the 
new law is as follows 1 


Legislatne Council of — 


^ Number under Regain ! Maximum number 
| tions of 1912 under Act of 1909 


India 

Madras 

Bombay 

Bengal 

United Provinces 
Bihar and Orissa 
Punjab 
Burma 
Assam 


68 

48 

48 
51 

49 
44 
26 
1 7 
25 


68 

54 

54 

51 

50 

53 

1o 

30 

30 


2 Proportion of official and non-official members 
Under the Act of 1861 at least onc-half of the additional 
members of the legislative councils of the Governor-General 
and of the governors of Madras and Bombay, and at least 
one-third of the members of the other legislative councils, 
had to be non-official An official majoritv was not required 
by statute, but in practice was always maintained before the 
Act of 1909, except 111 Bombay, where the official members 
had been for some years in a minority 

Under the regulations of 1909 and 1912 there must be an 
official majority in the Governor-Geneial’s legislative council, 
and a non-official majority in all the other legislative councils 
The existing proportions, as fixed by the regulations, are as 
follows 


Legislative Council of - 

Officials 

1 Non Officials 

| Majority 

India 


1 

1 Official 

3* 

32 

1 4 



. Non official 

Madras 

20 

, 26 

j 6 

Bombay 

18 

, 28 

10 

Bengal 

1 19 

! 

13 

United Provinces 

27 

7 

Bihar and Orissa 

18 

\ 25 

7 

Punjab 

10 

1 H 

1 4 

Burma 

6 

9 

1 3 

Assam 

9 

! *5 

6 


1 Excluding in oath case the head of the Government, 1 e the Governor 
General, Governor, Lieutonant Govomor, or Chief Commissioner 
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These figures exclude m each case the head of the govern¬ 
ment, 1 e the Governor-General, Governor, Lieutenant- 
Governor, or Chief Commissioner They also leave out of 
account the two ‘ expert ’ members or, in the case of Bihar 
and Orissa and of Assam, the one expert member, who may be 
appointed from time to time as occasion requires, and who 
may be either official or non-official 1 Any alteration in the 
number of the executive council would affect the proportions 
It will be observed that these proportions are fixed by the 
regulations, not by statute They were so fixed in pursuance 
of the policy announced by the Secretary of State, who was of 
opinion that while it was necessary to maintain an official 
majority m the Governor-General’s council, this was not 
necessary or desirable m the case of the other councils Kefusal 
by the provincial councils to pass necessary legislation may 
be met by exercise of the power vested in the Governor- 
General’s Council to legislate for any part of India Undesn- 
able legislation may be checked by the power of veto reserved 
to the head of the government 

3 Methods of appointment or election 
Under the Act of 1861 the ‘additional’ meinbeis of the 
legislative councils were nominated by tho Governor-General, 
governor, or lieutenant-governor, the only restriction on his 
discretion being the requirement to maintain a duo proportion 
of unofficial members 

By the Act of 1892 the nominations were required to be m 
accordance with regulations made by the Governor-General 
in council and approved by the Secretary of State Under the 
regulations so made a certain number of these nominations 
had to bo made on the recommendation of specified persons, 
bodies, and associations, the intention being to give a represen¬ 
tative character to the persons so nominated There was no 
obligation to accept the recommendation, but in practice it 

1 There is no provision for the appointment of experts, as such, on the 
Governor General’s legislative council, but experts could bo placed on tho 
Council, when occasion requires, under his powers of nominating members 



116 GOVERNMENT OF INDIA [CH 

was never refused In the case of other nominations regard 
was to be had to the due and fair representation of the different 
classes of the community Under the Act of 1909 the 
additional members must include not only nominated mem¬ 
bers, but also members elected in accordance with regulations 
made under the Act, and the regulations of November, 1909, 
as amended in 1912, give effect to this requirement 

There is a separate set of regulations for every legislative 
council, and scheduled to each set are detailed rules as to the 
method of election 

The provisions of the regulations themselves are of a more 
general character, and those framed for the Governor-General’s 
council may be treated as typical 

They begin by fixing the number of * additional ’ members, 
classifying them as elected or nominated, describing in 
general terms the classes or bodies by whom the elected 
members are to be elected, and defining, by reference to 
the schedules, the constitution of the electorates and the 
method of election The constitutions thus provided, both 
for the Governor-General’s council and for the other legisla¬ 
tive councils, will lie found, in a tabular form, in an appendix 
to this book 1 

The substitution of a system of election for a system of 
nomination obviously involves the imposition of certain dis¬ 
qualifications for election These disqualifications are laid 
down for the Governor-General’s council by Regulation IV, 

Inch provides that— 

No person shall be eligible for election as a member of the 
council if such person 

(a) is not a British subject, or 

(b) is an official , or 

(c) is a female , or 

(d) has been adjudged by a competent civil court to be of 
unsound mind , or 

(e) is under twenty-five years of age , or 

1 Appendix I 
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(/) is an uncertificated bankrupt or an undischarged in¬ 
solvent , or 

( g) has been dismissed from the Government service , or 

(h) has been sentenced by a criminal court to imprisonment 
for an offence punishable with imprisonment for a term 
exceeding six months, or to transportation, or has been 
ordered to find security for good behaviour undei the 
Code of Criminal Procedure, such sentence or ordei not 
having subsequently been icversed, or remitted, or the 
offender pardoned, or 

(i) has been debarred from practising as a legal practitioner 
by order of any competent authority , or 

(k) has been declared by tho Governor-General m Council to 
be of such reputation and antecedents that his election 
would, m the opinion of tho Governor-General in Council, 
be contrary to the public interest 

But in cases (<7) (h) (1) and (k) tho disqualification may be 
removed by an order of the Governor-General 111 Council in 
that behalf 

Identical provisions are embodied 111 all the other sets 
of regulations, except that tho powers exercisable by the 
Governor-General in Council may be exercised by tho local 
government 

The positive qualifications both of electors and of candidates 
are fixed by the scheduled rules, but by the regulations females, 
minors, and persons adjudged to be of unsound mind are 
disqualified for voting 

Every person elected or nominated must, before takmg 
his seat, make an oath or affirmation of his allegiance to the 
Crown 

The ordinary term of office of an ‘ additional ’ member, 
whether nominated or elected, is three years But official 
members and members nominated as being persons who have 
expert knowledge of subjects connected with proposed or 
pending legislation are to hold office for three years or such 
shorter period as the Governor-General may at the time of 
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nomination determine A membei olected or nominated to 
fill a casual vacancy sits only foi the unexpued poition of his 
predecessoi’s term The effect of these provisions, which are 
repeated in substance m all the sets of legulations, is that 
for elected members of the legislative councils there must be 
a general election every three years 

The regulations pi ovule for declaring seats vacant, for 
choice 01 determination of seat m case of a candidate elected 
by more than one electorate, and for the case of failure to 
elect 

An election is declaied to be invalid if any corrupt practice 
is committed m connexion therewith by the candidate elected, 
and provision is made for the determination of disputes as 
to the validity of elections 

The tables in Appendix I, and, still more, the elaborate 
rules scheduled to the regulations under the Act of 1909, 
show the number and diversity of the electorates to the 
legislative councils, and the variety of methods adopted 
for constituting the electorates, and for regulating their 
procedure in elections The object aimed at was to obtain, 
so far as possible, a fan representation of the different classes 
and interests m the country, and the regulations and rules 
were flamed for this purpose m accordance with local advice, 
and with reference to the local conditions of each province 
The consequent variety of the rules makes it impossible to 
generalize their provisions or to summarize their contents 
All of them may be regarded as expenmcntal, some of them 
are avowedly temporary and jirovisional For instance, it has 
not yet been found practicable to constitute satisfactory 
electorates for the representatives of Indian commerce, 
except 111 the Bombay council, or for the representatives of 
the Punjab landholders and Muhammadans on the Governor- 
General’s council Under the existing regulations each of 
these interests is represented by nominated members, but 
election is to be substituted for nomination as soon as a 
workable electorate can be formed 



i] HISTORICAL INTRODUCTION Iig 

The most difficult of the problems to be faced was the 
representation of Muhammadans, who claimed to be repre¬ 
sented as a separate class oi community This problem has 
been attacked in various ways One method adopted is 
a system of rotation The representative of the Bombay 
landholders on the Governor-General’s council was elected at 
the first, and is to be elected at the third and subsequent 
alternate elections, by the landholders of Sind, a great majority 
of whom are Muhammadans, while at other elections he is 
to be elected by the Sardars of Gujerat or the Sardais of the 
Deccan, a majoiity of whom are Hindus In the Punjab the 
numbers of the Muhammadan and non-Muhammadan land¬ 
holders are about equal, and the representative of this con¬ 
stituency is expected to be alternately a Muhammadan and 
a non-Muhammadan When these two seats, the Bombay 
seat and the Punjab seat, are held by non-Muhammadans 
there aro to be two members elected by special electorates 
consisting of Muhammadan landholders in the United P10- 
vinces and Muhammadans in Bengal 
In some provinces there are special interests, such as the 
tea and jute industiics in Bengal and Assam, mining in 
Bihai and Orissa, and the planting communities in Madras and 
Bihar and Orissa, for whom special provision has been made 
The representation of smaller classes and minor interests 
will have to be met by nomination, in accordance with the 
needs of the time and the importance of different claims 
Where the electorates are scattered, as in the case of the 
landholders and the Muhammadans, provision is made foi tho 
preparation and publication of electoral rolls containing the 
names of all persons qualified to vote 

The qualifications prescribed for electors in the case of 
landholders and Muhammadans vary greatly from province 
to province Landholders must usually possess a substantial 
property qualification In some cases titles and honorary 
distinctions, fellowships of Universities, and pensions for 
public service are recognized as qualifications. 
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The qualifications for candidates are, as a rule, the same as 
those for electors, but in some cases, where such restrictions 
would be mappropnate, othei qualifications are prescribed. 
Thus a person elected to the Governor-General's council by the 
unofficial members of a provincial council is required to have 
a place of residence within the province, and such practical 
connexion with the province as qualifies hnn to represent it 
The election is either direct, or indirect thiough elected dele¬ 
gates In some cases the electors or delegates vote at a single 
centre before a returning officer, in others they vote at different 
places before an attesting officer, who dispatches the voting 
paper to the returnmg officer 

In Bengal delegates have been abolished by the regulations 
of 1912, and all voting is direct 

The member of the Governor-General’s council chosen to 
represent the Muhammadan community of Bombay is elected 
by the Muhammadan members of the Bombay council Tho 
Government of India were assured that this method would 
secure better representation than election by delegates ad hoc 

The procedure for voting is generally sinulai to that pre¬ 
scribed by the English Ballot Act But in some cases, such 
as the elections by the corporations of the presidency towns, 
the chambers of commerce and the trade associations, the 
voting is regulated by the procedure usually adopted by these 
bodies for the transaction of their ordinary business 

B FUNCTIONS 

The functions of the legislative councils fall into three 
divisions, (a) legislative, (b) deliberative, and (c) interrogatory 

(a) Legislative 

The Act of 1909, and the regulations under it, make no 
alteration in the legislative functions and powers of the 
provincial councils These are still mamly regulated by the 
Act of 1861 1 


1 See Digest, ss 63-67, 76-78 
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(6) Deliberative 

Between 1861 and 1892 the powers of the legislative councils 
were confined strictly to legislation 1 TheActof 1892 introduced 
non-legislative functions by empowering the head of the govern¬ 
ment in every case to make rules authorizing the discussion of 
the annual financial statement,provided that no member might 
propose a motion or divide the council Under this power one 
or two days were allotted annually in every council to the dis¬ 
cussion of a budget already settled by the executive government 

The Act of 1909 repealed the provisions of the Act of 1892 
on this point and required rules to be made authorizing at any 
meeting of the legislative councils the discussion of the annual 
financial statement and of any matter of general public interest 2 

The rules made under this direction introduce two important 
changes— 

(I) The discussion of the budget is to extend over several 
days, it takes place before the budget ib finally settled, and 
members have the right to propose resolutions and to divide 
the council upon them , 

(II) At meetings of the legislative councils matters of general 
public importance may be discussed, and divisions may bo 
taken on resolutions proposed by members 

In each case the resolutions are to take the form of recom¬ 
mendations to the Government, and the Government is not 
bound to act upon them 

The rules framed for the Governor-General’s council are 
printed in the Blue Book of 1910, 3 and are of such interest and 
importance as to justify their reproduction m an appendix to 
this chapter 4 It may be useful to summarize here some of 
their leading provisions 

Fmancial Statement or Budget The rules distinguish between 
the financial statement and the budget The first means the 

1 See Digest, ss 64, 77 a 9 Edw VII, c 4, s 5 

3 1910, Cd 4987 

4 Appendix III The rules for tho other councils are included in a Blue 
Book of 1913 (Cd. 6714), and are framed on similar lines 
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preliminary financial estimates of the Governor-General m 
Council for the financial year next following The second 
means the financial statement as finally settled by the 
Governor-General in Council On a day appointed m each 
year by the Governor-General, the financial statement, with 
an explanatory memorandum, is to be presented to the council 
by the finance member, and a printed copy is to be supplied 
to each member No discussion takes place on this day 

The first stage of discussion takes place on a subsequent 
day after the finance member has made any explanations 
he thinks necessary On this day any member may move 
any resolution entered in his name in the list of business 
relating to any alteration m taxation, new loan or additional 
grant to local governments proposed or mentioned in the 
financial statement or explanatory memorandum, and a dis¬ 
cussion takes place on any resolution so moved 

The second stage of discussion begins after these resolutions 
have been disposed of The member of council m charge of 
a department explains the head oi heads of the financial state¬ 
ment relatmg to his department, and resolutions may then 
be moved and discussed 

The range of discussion is subject to important restrictions 
There is a schedule to the rules defining which heads of the 
financial statement are open to or are excluded from discus¬ 
sion Among the excluded heads are military, political, and 
purely provincial affairs, under the heading ‘ revenue,’ stamps, 
customs, assessed taxes, and courts, and, under the heading 
‘ expenditure,’ assignments and compensations, interest on 
debt, ecclesiastical expenditure, and state railways Besides 
these the rules themselves exclude from discussion any of the 
following subjects 

(a) Any subject removed from the discussion of the Governor- 
General’s legislative council by s 22 of the Indian 
Councils Act, i8(>l 1 

1 1 e matters which the Governor General in Council has not power to 
repeal or affect by any law. See Digest, s 63. 
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(b) Any matter affecting the relations of His Majesty s 
Government oi of the Governor-General in Council with 
any Foreign State or any Native State m India , oi 

(c) any matter under adjudication by a court of law having 
jurisdiction in any part of His Majesty’s dominions 

Any resolution moved must comply with the following 
conditions 

(а) It must be m the foim of a specific recommendation 
addressed to the Governor-General in Council, 

(б) it must be clearly and precisely expressed and must 
raise a definite issue , 

(c) it must not contain arguments, inferences, ironical 
expressions, or defamatory statements, nor refer to the 
conduct or character of persons except in their official 
or public capacity , 

(d) it must not challenge the accuracy of the financial 
statement, 

(e) it must be directly relevant to some entry m the financial 
statement 

Two clear days’ notice of any resolution must be given 
The president may disallow any resolution or part of a resolu¬ 
tion without giving any reason other than that in his opinion 
it cannot be moved consistently with the public interests, 
or that it should be moved in a provincial council, and his 
decision cannot be challenged 

The budget as finally settled must be presented to the 
council on or before March 24 by the financo member, who 
then describes any changes made m the figures of the financial 
statement, and explains why any resolutions passed by the 
council have not been accepted No discussion takes place 
on this day, but on a subsequent day there is to be a general 
discussion at which observations may be made, but resolutions 
may not be moved Nor is the budget as a whole to be sub¬ 
mitted to the vote of the council 

Many of the rules for regulating procedure in debate are of 
a kind with which members of the House of Commons are 
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familiar, but some of them present distinctive features No 
speech may exceed fifteen minutes, except those of the mover 
and the member m charge, who may speak for thirty minutes 
Any member may send his speech m print to the secretary not 
less than two clear days before the day fixed for the discussion 
of a resolution, with as many copies as there are members, and 
one copy is to be supplied to every member Any such speech 
may at the discretion of tho president be taken as read 
Matters of general public interest Discussions on these 
matters must be laised by resolution, and must take place 
aftei all the other business of the day has been concluded 
The general rules regulating tho form of the resolutions, and 
tho discussions upon them, are, m the mam, the same as those 
for the discussion of resolutions on tho financial statement, the 
chief difference being that the range of discussions is wider 
and that amendments are allowed The only subjects speci¬ 
fically excluded from discussion aio those belonging to the 
three classes mentioned above in connexion with the financial 
statement, namely, matters for which the councils cannot 
legislate, matters relating to foreign and native States, and 
matters under adjudication by a courtof law But the president 
has the same discietionary power of disallowing resolutions as 
he has in the case of resolutions on the financial statement 
The right to move amendments on resolutions is made 
subject to restrictions which are intended to provide safe¬ 
guards against abuse of the right Fifteen days’ notice of 
a resolution is required, and priority depends on the time of 
receipt When a question has been discussed, or a resolution 
has been disallowed or withdrawn, no resolution or amend¬ 
ment raising substantially the same question may be moved 
within one year 

(c) Interrogatory 

Since 1892 members of the legislative councils have had 
the right to ask questions under conditions and restrictions 
prescribed by rules. This right is now enlarged by allowing 
a member to put a supplementary question ‘ for the purpose 
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of further elucidating any matter of fact regarding which 
a request for information has been made m his original 
question ’ But the president may disallow a supplementary 
question, and the member to whom it is addressed may decline 
to answer it without notice The rules which now govern 
the asking of questions m the Governor-General's council are 
printed m the Blue Book of 1910, and are to be found in 
Appendix II 

The quorum for the transaction of business, legislative or 
other, at meetings of the Governor-General’s legislative 
council is fixed by one of the Regulations of 1912 for the 
constitution of that council The Regulations for the several 
councils, in prescribing a quorum, omit reference to the 
presence of the president or vice-president (which is secured 
by statute) and merely state that, in ordei to form a quorum, 
a certain number of members must be present, viz , fifteen 
additional members in the Governor-General’s council, and 
ten m the councils of Bengal, Madras, Bombay, and Bihar and 
Orissa, ten m the United Provinces, eight m the Punjab and 
Assam, and six in Burma 

The Indian High Courts Act, 1911 (1 & 2 Geo V, c 18) „ 

(1) raised the maximum number of judges of an Indian 
High Court from sixteen to twenty, 

(2) gave power to establish now high courts from time to 
time as occasion may require, and to make consequential 
changes m the jurisdiction of the courts, and 

(3) g av e power to appoint temporary additional judges of 
any high court for a term not exceeding two years 

The construction placed on the power to establish a new 
high court given by s 16 of the Indian High Courts Act, 1861, 
had been, that the power was not recurrent and had been ex¬ 
hausted by the establishment of a high court at Allahabad 

The Government of India Act Amendment Act, 1911 
(1 & 2 Geo V, c 25), amended the pension provisions of the 
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Government of India Act, 1858, by authorizing the grant 
of allowances to the personal representatives of deceased 
members of the India Office staff 

On December 12, 1911, at a Durbar held at Delhi, King 
George V commemorated in person his coronation in West¬ 
minster Abbey as King of the United Kingdom of Great 
Britain and Ireland, and of the British dominions beyond 
the seas, and as Emperor of India The event was un¬ 
precedented in the annals of British India Never before 
had an English king worn his imperial crown in India, 
indeed, never before had a British sovereign set foot on 
Indian soil There had been a general expectation that an 
exceptional occasion would bo signalized by exceptional 
announcements The expectation was not disappointed At 
the great Durbar, the King-Emperor, accompanied by the 
Queen-Empress, was surrounded by a vast assemblage, which 
included tho governors and groat officials of his Indian empire, 
tho great foudatory princes and chiefs of India, representa¬ 
tives of the Indian peoples, and representatives from the 
military forces of his Indian dominions Three announce¬ 
ments were made Tho first was made by the King-Emperor 
himself and expressed his personal feelings and those of tho 
Queen-Empress The second was made by the Governor- 
General on behalf of the King-Emperor, and declared the 
grants, concessions, reliefs and benefactions which His Imperial 
Majesty had been pleased to bestow upon this glorious and 
memorable occasion The third was made by tho King- 
Emperor m person and ran as follows 

We are pleased to announce to Our People that on tho 
advice of Our Ministers tendered after consultation with Our 
Governor-General m Council Wo have decided upon the 
transfer of the seat of the Government of India from Calcutta 
to the ancient Capital Delhi, and, simultaneously and as 
a consequence of that transfer, the creation at as early a date 
as possible of a Governorship for tho Presidency of Bengal, 
of a new Lieutenant-Governorship in Council administering 
the areas of Bihar, Chota Nagpur, and Orissa, and of a Chief 
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Commissionership of Assam, with such administrative changes 
and redistribution of boundaries as Our Governor-General in 
Council with the approval of Our Secretary of State for India 
m Council may in due course determine It is Our earnest 
desire that these changes may conduce to the better adminis¬ 
tration of India and the greater prosperity and happiness of 
Our beloved People 

The decisions thus announced had been for many months 
the subject of discussions m the English Cabinet, at the India 
Office, and in the Governor-General’s Council, and of corre¬ 
spondence between the Government of India and the Secretary 
of State in England But the secret had been well kept, and the 
result of these deliberations was not disclosed, either in England 
or m India, before the King-Emperor’s announcement was made 
The correspondence which led up to the Durbar announce¬ 
ments is embodied m a dispatch from the Government of 
India dated August 25, 1911, and in the Secretary of State’s 
reply of November 1, 1911 The dispatch states very fully 
the nature of the proposals submitted to the Secretary of 
State, and the reasons for them The reply conveys a general 
assent As both dispatch and reply are printed in an Appendix 
(III) to this book, it seems unnecessary to recapitulate their 
contents here 

The policy foreshadowed by the correspondence and 
announced at the Durbar embodied two great administrative 
changes , a remodelling of the partition of Bengal, and 
a transfer of the capital of India from Calcutta to Delhi 
In October, 1905, the huge province under the Lieutenant- 
Governor of Bengal had been divided into two lieutenant- 
governorships Of these the western retained the old name of 
Bengal and the old seat of government at Calcutta, whilst the 
eastern was augmented by the addition of Assam, previously 
under a Chief Commissioner, was called Eastern Bengal and 
Assam, and had for its seat of government Dacca 

The rearrangement effected in pursuance of the Durbar 
announcements made the following changes 

1. It reunited the five Bengali-speaking divisions of the 
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old province of Bengal, and formed them into a presidency 
administered by a governor in council The area of this 
presidency or province is approximately 70,000 square miles, 
and its population about 42,000,000 The capital is at 
Calcutta, but it is understood that Dacca is to be treated as 
a second capital, and that the governor will reside there, just 
as the lieutenant-governor of the United Provinces frequently 
resides at Lucknow 

2 It created a lieutenant-governorship in council, consist¬ 
ing of Bihar, Chota Nagpur, and Orissa, with a legislative 
council, and a capital at Patna The area of this province is 
approximately 113,000 square miles, and its population about 
35,000,000 

3 It detached Assam from Eastern Bengal and placed it 
again under a chiof commissioner Assam has an area of 
about 56,000 square miles, and a population of about 
5,000,000 

These administrative changos wore mainly effected under 
powers conferred by Acts relating to the government of India, 
but some supplementary legislation was required, both in Tndia 
and m England 

Tho Secretary of State for India m Council made a formal 
declaration that the Governor-General of India should no 
longer be the governor of the presidency of Fort William 
in Bengal, but that a separate governor should bo appointed 
for that presidency 1 

By a royal warrant dated March 21,1912, Lord Carmichael, 
previously governor of Madras, was appointed governor of the 
presidency of Fort William in Bengal 

By a proclamation notified on March 22, 1912, a now pro¬ 
vince was carved out of the previous lieutenant-governorship 
of Bengal, was called Bihar and Orissa, and was placed under 
a lieutenant-governor 2 

By another proclamation of the same date the territories 

1 Seo notifications printed in Appendix IV 

2 Seo notifications printed in Appendix IV 
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that were in future to constitute the Presidency of Fort 
William in Bengal were delimited 1 

And by a third proclamation of the same date the terri¬ 
tories which had before 1905 constituted the chief com- 
missionership of Assam were taken under the immediate 
authority and management of the Governor-General in 
Council, and again formed into a chief commissionership, 
called the chief commissionership of Assam 2 

The authorities for the powers thus exercised are to be found 
by diligent search in the tangled mass of enactments relating 
to the government of India, and require some explanation 
By s 16 of the Government of India Act, 1853 (16 & 17 
Viet c 95), the court of directors of the East India Company, 
acting under the direction and control of the board of control, 
were empowered to declare that the Governor-General in 
Council should not be governor of the presidency of Fort 
William m Bengal, but that a separate governor was to be from 
time to time appointed in liko manner as the governors of 
Madras and Bombay In the meantime, and until a governor 
was appointed, there was power under the same section to 
appoint a lieutenant-governor of such part of the presidency of 
Bengal as was not under the lieutenant-governorship of the 
North-West (now United) Provinces 3 The power to appoint 
a lieutenant-governor was exercised, and during the continu¬ 
ance of its exercise, the power to appoint a governor remained 
in abeyance But it still existed, was inherited by the Secre¬ 
tary of State from the Court of Directors and the Board of 
Control, and was exercised m March, 1912, when a governor¬ 
ship was substituted for a lieutenant-governorship of Bengal. 

Under s 29 of the Government of India Act, 1858, the 
governors of Madras and Bombay are appointed by warrant 
under the Royal Sign Manual The governor of Bengal is now 
appointed in like manner 4 

1 See Appendix IV As to previous doubts about the extent of the 
Presidency, see below, p 141, n 2, and Imperial Gazetteer of India, vn 195 
8 See notifications printed in Appendix IV 
* See below, pp 218, 219 


4 See below, p 
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The power to constitute the new province of Bihar and 
Orissa and to appoint a lieutenant-governor of it was given 
by s 46 of the Indian Councils Act, 1861 1 

The power to delimit the territories of the presidency 
or province of Bengal was given by s 47 of the Indian 
Councils Act, 1861, and s 4 of tho Government of India Act, 
1865 2 

The power to take Assam under the immediate authority 
and management of the Governor-General in Council and to 
place it under a chief commissioner was given by s 3 of the 
Government of India Act, 1854 3 

The territorial redistributions made by tho proclamations 
of March 22 took effect on tho following April 1 Under s 47 
of the Indian Councils Act, 1861, 4 laws in forco m territories 
severed fiom a province remain m force until superseded by 
further legislation But it was found m 1912, as it had 
previously been found after tho alteration of provinces made 
in 1905, that a fow minor adaptations were immediately 
needed to make tho old laws fit the new conditions These 
adaptations were made by an Act of tho Governor-General 
m Council, which was framed on the lines of tho Bengal and 
Assam Laws Act of 1905 (Act VII of 1905), and was, as 
a measure of urgency, passed through all its stages on 
March 25, 1912 The Act, among other things, constitutes 
a board of revenue for the provinco of Bihar and Orissa 

Further legislative provision, mostly of a technical character, 
was made by an Act of Parliament, the Government of India 
Act, 1912, which received the Royal Assent 011 June 25, 
1912 5 

The Act recites tho proclamations of March 22, 1912, 

1 See below, pp 244, 241; 2 Sto below, pp 243-5 

3 Sec below, p 220 * See below, p 244 

6 For the debates in Parliament on the Coronation Durbar announce¬ 
ments and on the Covernmcnt of India Act, 1912, see the Paihamentary 
Dobates in the House of Lords on 12 December, 1911, and 21 and 22 
February, 26 March, 12, 17, 18, and 20 June, and 29 July, 1912, and in 
the Houso of Commons on 12 December, 1911, and 14 February, 22 and 
24 Apul, and 7 and 10 June, 1912 
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and then goes on, by s 1, to declare and explain the 
powers and position of the new governor of Bengal and his 
council 

When the Government of India Act, 1833, became law, the 
intention was to divide tho overgrown presidency of Bengal 
into two presidencies (Fort William and Agra) and to have 
four presidencies. Fort William (Bengal), Fort St George 
(Madras), Bombay, and Agra, and each of these four presi¬ 
dencies was to have a governor and council of its own 
But this intention was not carried out The presidency of 
Agra was never constituted, the governor-general and his 
council continued to be, under what had been meant to be 
a temporary provision, the governor and council of Fort 
William, and lieutenant-governors were m course of time 
appointed for tho North-West (now United) Provinces and 
for Bengal 1 But tho provisions of tho Act of 1833 were still 
applicable to the governor m council of Bengal, if and when 
constituted What was needed, when that event took place 
m 1912, was to apply to the governor and council of Bengal 
those provisions, mostly in Acts subsequent to 1833, which 
applied exclusively to the governors and councils of Madras 
and Bombay Among tho provisions so applied are those 
which relate to legislative councils, to the right of the governor 
to act as governor-general in the governor-general *s absence, 
to the salaries of tho governors and their councils, and to tho 
number and qualifications, under s 2 of the Act of 1909, of 
the members of the executive councils 

The reason for proviso (a) to s 1 was the possibility of 
its being found convenient that certain powers previously 
exercisable by the Governor-General with respect to the presi¬ 
dency of Fort William, such as the powers with respect to the 
appointment of temporary judges of the high court under s 3 
of the Indian High Courts Act, 1911 (1 & 2 Geo V, c 18), 
should bo retained by the Governor-General Tho words ‘ to 
the like extent as heretofore ’ show that these powers will 

1 See below, p 218, &c 
K 2 
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continue to be exercised over the whole of the old presidency 
of Fort William 

The effect of proviso (6) is to make the appointment of the 
advocate-general to the legislative council of Bengal optional 
In Madras and Bombay the appointment is obligatory, 1 but 
a doubt was felt whether the advocate-general would be 
available at Calcutta if he remained a member of the Governor- 
General’s legislative council 

Subsection (2) of s I transferred to the governor of Bengal 
the powers of the Governor-General m Council under s 1 
of the Indian Presidency Towns Act, 1815, to extend the 
limits of the town of Calcutta 2 This power was evidently 
conferred on the Governor-General m his capacity of governor 
of Bengal 

Section 2 of the Act authorize l the creation of an executive 
council for the new province of Bihar and Orissa Section 3 of 
the Indian Councils Act, 1909, had authorized the creation of an 
executive council to assist the lieutenant-governor of Bengal 
It also gave power to create by proclamation an executive 
council for any other province under a lieutenant-governor, 
but in any such case the power was not to be exercised until 
the proclamation had been laid before each house of Parlia¬ 
ment, and either house might object In order to facilitate 
the immediate establishment of an executive council for 
Bihar and Orissa, the Act of 1912 dispensed with further 
reference to Parliament An executive council has now been 
established, consisting of the Maharaja of Darbhanga and 
two English members 

Section 3 authorized the estabhshment of legislative councils 
for provinces under chief commissioners Under the previous 
law legislative councils could only be established for provinces 
under lieutenant-governors The new power was required 
primarily to enable continuance of government with a legis¬ 
lative council for Assam, but was wide enough to cover 
other provinces, such as the Central Provinces A legislative 
1 See below, p 241 * See below, p 223 
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council was established for Assam on November 14, 1912, and 
a legislative council foi the Central Provinces on November 
IO, 1913 The reason for negativing the proviso to s 3 of 
the Act of 1854 was that the alteration of laws and regulations 
in a chief commissionership having a legislative council will 
be made in ordinary cases by that council and not by the 
Governor-General's legislative council 

Sec tion 4 made sundry minor amendments and repeals The 
amendments set out m Part I of the schedule referred to in this 
section are consequential The first amendment extended to 
the governor of the presidency of Fort William in Bengal the 
provisions of the Indian Councils Act, 1861, which provide for 
the senior governor of a presidency acting as viceroy during 
any interval when there is not a viceroy The second amend¬ 
ment fixed the maximum number of members of the legisla¬ 
tive councils of the presidency of Bengal and of the province 
of Bihar and Orissa 

Under s 57 of the Act of 1793 and s 71 of the Act of 1833 
an appointment to fill a vacancy in an office reserved to civil 
servants had to bo made from amongst the members of the civil 
service belonging to the presidency m which the vacancy 
occurred In 1793 the presidency of Fort William in Bengal 
included the whole of British India outsido the presidencies 
of Madras and Bombay Tho presidential restriction had 
frequently given rise to practical difficulties, and now that 
the limits of the presidency of Fort William m Bengal are 
confined to those of Bengal proper, the restriction, so far as 
that presidency is concerned, could not be justified The 
repeal will, however, operate also within the presidencies 
of Madras and Bombay, and enable members of the present 
Madras and Bombay services to be appointed to any civil 
appointment in India Section 71 of the Act of 1833 referred 
to the presidency of Agra, which was contemplated but never 
created, and therefore has always been a dead letter 

The other repeals mentioned in the Schedule are purely 
consequential on the provisions of the Act. 
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The object of the saving m subsection (2) of s 4 was to 
remove any possible doubt as to whether the effect of the new 
Act might not be to prevent any adjustment or alteration of 
boundaries of the presidency of Fort William in Bengal and 
the new province of Bihar and Orissa The declaration in the 
same subsection removes a doubt which had been entertained 
whether under s 4 of the Government of India Act, 1865, 
territory could be transferred from a presidency or lieutenant- 
governorship to a chief commissionership 1 It is now made 
clear that under this section teintory can be transferred both 
to and from a chief commissionership 

In the past the transfer of teriitoncs foi the puipose of 
forming a chief commissionership had been effected under the 
power given by s 3 of the Government of India Act, 1854 
(17 & 18 Viet c 77) 2 This power was exeicised in 1901 to 
transfer tcintones from the lieutenant-goveinorship of the 
Punjab to the chief commissionership of the North-West 
Frontier Province In September, 1912, it was similarly exer¬ 
cised to transfer the city of Delhi and part of the Delhi district 
from the same lieutenant-goveinorship and take it under the 
immediate authority and management of the Governor- 
General m Council, and to form it into a chief commissioner- 
ship to be known as the Province of Delhi An Indian Act, 
the Delhi Laws Act, 1912 (XIII of 1912), has adapted the old 
laws to the new conditions The intention is to make the 
site of the new capital and its surroundings an enclave occupy¬ 
ing the same kind of position as Washington and the District 
of Columbia m the United States 

The new government buildings and the new government 
house will be placed, not, as was originally intended, to the 
north of the present city of Delhi and on the site of the Coro¬ 
nation Durbar, but to the south-west of the city on the slope 
of the low range of hills which represents the southerly exten¬ 
sion of the historic ridge to the Aravalli Hills The new govern¬ 
ment house, when the site has been finally fixed, will probably 
1 See below, pp 220, 221 * See below, p 220 
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be within two to three miles of the Ajmir gate of the old city, 
and about a mile and a half west of the tomb of Humaiyun 

Tho redistribution of teiritones made in pursuance of the 
Delhi Durbar proclamations involved important changes in 
the regulations of 1909 for the constitution of legislative 
councils in India, and a general revision of those regulations 
was made m 1912 The reasons for this revision, and the 
nature and effect of the changes made, were explained in a 
dispatch from the Government of India, dated January 23, 
1913, and in an accompanying memorandum The dispatch 
and memorandum are printed 111 Appendix V to this book, 
and will, with the revised regulations, be found 111 a recent 
Blue Book (1913, Cd 6714) 

The stato entiy into Delhi foi the inauguration of tho new 
capital on December 23, 1912, was marred by the nefarious 
attempt on the life of the Viceroy, Lord Hardinge of Pens- 
hurst 1 

1 For tho correspondence on this deplorablo incident see tho paper pre¬ 
sented to Parliament in 1913 (Cd 6642) 


[The authorities which I found most useful when writing this chapter were 
Reports of Parliamentary Committees , Calendar of State Papers, 

Colonial East Indies , Shaw, Charters of the East India Company, Madras, 
1887 , Birdwood, Report on the Old Records of the India Office, 2nd rcpnnt, 
1891 , Morlcy’s Digest, Introduction, Stephen (J F ), Nuncomarand Impey, 
1885, Forrest (G ), Selections from State Papers, India, 1772-85, and, for 
general history, Hunter (Sir W W ), History of British India (only 2 vols 
published), Lyall(SirA C ), British Dominion m India, Lccky, History of 
England in the iSth century , Hunt (W), Political History of England, 
1760-1801 , and Mill’s History of British India, with its continuation by 
Wilson A useful bibliography is appended to Sir Thomas Holdcrness’s 
Peoples and Problems of India, m tho Home University Library ] 
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SUMMARY OF EXISTING LAW 

Tiie administration of British India rests upon English 
Acts of Parliament, largely supplemented by Indian Acts and 
regulations 1 

At the head of the adnunistiation m England is the 
Secretary of State, who exercises, on behalf of the Crown, 
the poweis founeily cxeicised by tho Board of Control and 
Court of Directors, and who, as a membei of the Cabinet, 
is responsible to, and represents the supreme authonty of, 
Parliament 2 

He is assisted by a council, the Council of India, consisting 
of such number of members, not less than ten and not more 
than fourteen, as the Secretary of State may from time to 
tune determine The members of the council arc appointed 
by tho Secretary of State, and hold office for a term of seven 
years, with a power of reappointment undei special circum¬ 
stances for a further term of five years At least nine mem¬ 
bers of the council must be persons who have served or 
resided m Bntish India for not less than ten years, and who 
have left British India not more than five years before their 
appointment A member of the council cannot sit in 
Parliament 3 

The duties of the Council of India arc to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kmgdom m relation to the government of 
India and the conespondence with India The Secretary of 

1 For authorities on tho existing system of administration see the 
bibliography appended to the eery useful little book Peoples and Problem 
of India, by Sir Thomas Holdemcss, in the Home University Library The 
latest of tho Decennial Reports on tho Moral and Material Progress of India 
(1913) should also be consulted 

8 Digest, s 2 * Ibid 2, 3 
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State is president of the council, and has power to appoint 
a vice-president 1 

Every ordei proposed to be made by tho Secretary of State 
must, before it is issued, be either submitted to a meeting of 
the council or deposited in the council room foi seven days 
before a meeting of the council But this requirement does 
not apply to orders which, under the old system, might have 
been sent through the secret committee 2 
In certain matters, including the expenditure of the revenues 
of India, orders of the Secretary of State are required by law 
to obtain the concurrence of a majority of votes at a meeting 
of his council, but in all other matters tho Secretary of 
State can overrule his council Whenever there has been 
a difference of opinion in council any member has a right to 
have his opinion, and the reasons for it, recorded 3 
The council is thus, in the main, a consultative body, 
without any power of initiation, and with a limited power 
of veto Even on questions of expenditure, where they anse 
out of previous decisions of the Cabinet, as would usually 
be the case in matters relating to peace or war, or foreign 
relations, it would be very difficult for the Council to withhold 
their concurrence from the Secretary of State when he acts 
as representative and mouthpiece of the Cabmet 
For the better transaction of busmess the council is divided 
into committees 4 

The establishment of the Secretary of State, that is to say staff of 
the permanent staff constituting what is popularly known 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 1858 s It is divided into 
departments, each under a separate permanent secretary, and 
the committees of the council are so formed as to correspond 
to these departments 

All the revenues of India are required by law to be received Indian 
for and in the name of the King, and to be applied and rcvenuei 

1 Digest, ss 5-10 * Ibid 12-14 a Ibid 10 

4 Ibid 11. • Ibid 18. 
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disposed of exclusively for the purposes of the Government of 
India 1 The expenditure of these revenues, both in India and 
elsewheie, is declared to be subject to the control of the 
Secretary of State in Council, and no giant or appropriation 
of any part of the revenues is to be made without the con¬ 
currence of a majority of the votes at a meeting of the Council 
of India 2 Except for preventing or repelling actual invasion 
of His Majesty’s Indian possessions, or under othei sudden 
and urgent necessity, the levenues of India are not, without 
the consent of both Houses of Parliament, to be applicable 
to defraying the expenses of any military operation carried 
on beyond the external frontiers of those possessions by His 
Majesty’s forces chaiged upon those icvcnucs 3 
The accounts of the Indian levenues and expenditure are 
laid annually before Parliament, and the accounts of the 
Secretary of State 111 Council arc audited by an auditor, who 
is appointed by the King by warrant countersigned by the 
Chancellor of the Exchequer 4 
For the purpose of legal proceedings and contracts, but 
not for the purpose of holding property, the Secretary of 
State m Council is a juristic person or body corporate by 
that name, having the same capacities and liabilities as the 
East India Company 6 He has also statutory powers of 
contracting through certain officers m India 6 
At the head of the Government 111 India is the governor- 
general, who is also viceroy, or representative of the King 
He is appointed by the King by warrant under his sign 
manual, and usually holds office for a term of five years 7 
He has a council, which at present consists of six members, 
besides the commander-in-chief, who may be, and in practice 
always is, appointed an extraordinary member 8 
The Governor of Bengal, Madras or Bombay is also an 

1 Digest, s 22 

2 Ibid See, however, the practical qualifications of this require¬ 
ment noted above 

* Ibid 24 4 Ibid 29, 30 5 Ibid 32, 35 

* Ibid 33 7 Ibid 36, 37 ' Ibid 38-40. 
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extraordinary member of the council whenever it site withn 
his province (which, m fact, nevei happens) 1 

The power given by an Act of 1874 to appoint a sixth 
ordinary member specifically for public works purposes was 
made general by an Act of 1904 

The ordinary members of the governor-general’s council 
are appointed by the Crown, m practice for a term of five 
years Three of them must be persons who, at the time of 
their appointment, have been for at least ten years in the 
service of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years’ standing 1 

If there is a difference of opinion in the council, in 
ordinary circumstances the opinion of the majority prevails, 
but, 111 exceptional circumstances, the governor-general has 
power to overrule his council 3 

If the governor-general visits any part of India unaccom¬ 
panied by his council, he is empowered to appoint some 
oidmary member of his council to be president of the council 
in his place, and, m such case, there is further power to make 
an older authorizing the governor-general alone to exercise all 
the executive powers of the Governor-General m Council 4 
The official acts of the central Government in India are 
expressed to run 111 the name of the Governor-General 111 
Council, often described as the Government of India 6 The 
executive work of the Government of India is distributed 
among departments which- may be compared to the depart¬ 
ments of the central Government in England There are 
at present nine of these departments—Finance, Foreign, 
Home, Legislative, Revenue and Agriculture, Public Works, 
Commerce and Industry, Army, and Education At the head 
of each of them is one of the secretaries 6 to the Government 

1 Digest, s 40 * Ibid 39 * Ibid 44 4 Ibid 45, 47 

* Legislative sanction for this name is given by the Indian General 
Clausos Act (X of 1897 s 3 (22)) 

* In the case of the department of education there is, in addition to the 
secretary, a joint secretary who is a member of the Indian educational service. 
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of India, who corresponds to the permanent secretary in 
England, and each of them, except the Foreign Department, 
is assigned to the special caie of one of the members of council 
The Foreign Department is undei the immediate super¬ 
intendence of the viceroy, who may be thus called his own 
foreign minister, although members of the council share 
responsibility for such matters relating to the department as 
come within their cognizance 

Besides thebe nine departments of the Secretariat, there 
are special departments, outside the Secretariat departments 
but attached to some one of them Thebe special departments 
either tiansaet branches of work which the Government of 
India keeps 111 its own hands, or exercise supeivision over 
branches of work which are conducted by the Local Govern¬ 
ments Thus the Director-General of the Posts and Tele¬ 
graphs, the Surveyor-General, and the Railway Board, are at 
the head of departments which are centrally administered 
On the other hand, the Inspcctoi-General of Forests, 
and tho Director-General of the Indian Medical Service, 
represent departments which aio administered by the 
Local Governments but supervised by tho Government of 
India 

In the transaction of business, minor questions are settled 
departmentally Questions involvmg a difference of opinion 
between two departments, or raismg any giavo issue, are 
brought up to be settled m council 

The council usually meets once a week, but special meetings 
may be summoned at any time The meetings are pnvate, 
and the procedure is of the same informal kind as at a meeting 
of the English Cabinet, the chief difference being that one of 
the secretaries to the Government usually attends during the 
discussion of any question affecting his department, and takes 
a note of the order passed 1 

1 Foradescnption of the mode of transacting business in council before 
the work of tho Government was ‘ departmentalized,’ see Lord Mmto vn 
Lidia, p 26, and as to the effect of departmentalizing, see Strachey, p 68. 
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Every dispatch from the Secretary of State is circulated 
among all the members of the council, and every dispatch 
to the Secretary of State is signed by every member of the 
council who is present at headquarters, as well as by the 
viceroy, unless he is absent 

If any member of the council dissents from any dispatch 
signed by his colleagues, he has the right to append to it 
a minute of dissent 

The headquarters of the Government of India are at 
Delhi during the cold weather season, and at Simla during 
the rest of the year 1 

For purposes of admmistiation British India is now divided Tho local 
1 1 govern- 

into fifteen provinces, each with its own local government ments 

These provinces are the old presidencies 2 of Bengal (Fort 
William), Madras (Fort St George), and Bombay, four 
Lieutenant-Governorships, namely, Bihar and Orissa, 3 the 
United Provinces of Agra and Oudh, 4 the Punjab, and 
Burma, 5 and eight Chief Commissionerships, namely, the 
Central Provinces, Assam, Delhi, Ajmere-Merwara, Coorg, 

British Baluchistan, 6 tho North-West Frontier Province, 7 
and the Andaman Islands 

The provinces of Bengal, Madras, and Bombay are each 
under a governor and council appointed by the Crown, in 
practice for a term of five years, tho governor being usually an 
English statesman, and the council consisting at present of 
three members of whom two are members of the Indian Civil 

1 As to the advantages and disadvantages of Simla as a seat of Govern 
ment, see Minutes by Sir H S Maine, No 70 

2 As to tho ambiguity of the term ‘presidency,’ see Chesney, Indian 
Polity (3rd ed ), pp 79, 88 Imp Gazetteer, vn 195 

3 Constituted in 1912 out of teintoncs previously forming part of the 
Presidency of Fort William m Bengal See Act VII of 1912 

4 Constituted m 1901 by tho union of the Lieutenant Governorship 
of the North Western Provinces with tho Chief Commissionership of 
Oudh 

5 Placed under a lieutenant governor in 1897 

* Made a Chief Commissionership in 1887 

’ Carved out of the Punjab, and placed under a Chief Commissioner 
in 1901 
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Service of twelve years’ standing 1 The governors of Bengal, 
Madras, and Bombay have the privilege of communicating 
directly with the Secretary of State, and have the same power 
as the governor-general of overruling their councils in cases 
of emergency For reasons which are mainly historical, the 
control of the Government of India over the Governments of 
Madras and Bombay, and now over the Government of 
Bengal, is less complete than over other local Governments 

The lieutenant-governors have, as a rule, no executive 
councils, 2 and are appointed by the governor-general, with 
the approval of the King 3 They are in practice appointed 
from the Indian Civil Service, 4 and hold office for five years 

The chief commissioners are appointed by the Governor- 
General in Council In some cases this office is combined with 
another post Thus the Resident at Mysore is, ex officio , Chief 
Commissioner of Coorg, and the Governor-Generars Agent for 
Rajputana is, e t officio, Chief Commissioner of Apnere-Merwara 
So also the Chief Commissioners of British Baluchistan and 
of the North-West Fiontier Province are Governor-General’s 
Agents for dealing with the neighbouring tribes outside 
British India 

Under an arrangement made in 1902 the ‘ Assigned Dis¬ 
tricts ’ of Berar are leased in perpetuity to the British Govern¬ 
ment, and are administered by the Chief Commissioner of the 
Central Provinces 

The constitution of the Governor-General’s legislative 
council was materially altered by the Indian Councils Act, 
1909, and the regulations under it, which were further revised 
in 1912 Its existing constitution is described above in 
Chapter I, and m the Digest 

1 Digest, ss t;o, 51 Under the Indian Councils Act, 1009, there is power 
to increase the number to four 

2 The Lieutenant Governor of Bihar and Orissa has an Executive Council, 
established in 1912 

1 Digest, s ss Under tlio Indian Councils Act, 1909, there is power to 
constitute executive councils for lieutenant governors 

‘ There may have been exceptions, eg Sir H Durand 
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The legislature thus formed bears the awkward name of 
‘ the Governor-General in Council at meetings for the purpose 
of making laws and regulations ’ But the council as con¬ 
stituted for legislative purposes is usually described as the 
legislative council of the Governor-General 

The Governor-General m Council at these meetings has 
power to make laws— 

(a) for all persons, for all courts, and for all places and 

things within British India , and 

( b) for all British subjects of His Majesty and servants 

of the Government of India within other parts of 
India, that is to say, within the Native States , and 

(c) for all persons being native Indian subjects of His 

Majesty, or native Indian officers or soldiers in His 
Majesty’s Indian forces when in any part of the 
world, whether within or without His Majesty’s 
dominions , and 

(d) for all persons employed 01 seiving in the Royal Indian 

Marine 1 

But this power is subject to various restrictions For 
instance, it does not extend to the alteration of any Act 
of Parliament passed since i860, or of certain specified 
portions of earlier Acts, 2 and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the unwritten laws or constitution of the United 
Kingdom whereon may depend the allegiance of any person 
to the Crown or the sovereignty or dommion of the Crown 
in any part of British India 3 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of His 
Majesty’s subjects m India, the discipline or maintenance 

1 Digest, s 63 As to whether there is any power to legislate for servants 
of the Government outsido ‘ India,’ sec the note (c) on that section 

2 Namely, 3 & 4 Will IV, c 85, oxcept ss 84 and 86 , 16 & 17 Viet c 95 , 
17 & 18 Viet c 77 , 21 & 22 Viet c 106, 22 & 23 Viet c 41 See 24 & 25 
Viet c 67, a 22, as amendod by 32 & 33 Viet c 98, s 2 

* Digest, s 63 
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of the military or naval forces, or the relations of the Govern¬ 
ment with foreign States, cannot be introduced by any 
member without the previous sanction of the governor- 
general 1 Every Act requires the governor-general’s assent, 
unless it is reserved by him for the signification of His 
Majesty’s pleasure, in which case the power of assenting rests 
with the Crown The assent of the Crown is in other cases 
not necessary to the validity of an Act, but any Act may 
bo disallowed by the Crown 2 

The legislative procedure at meetings of the Legislative 
Council is regulated by rules made by the council and assented 
to by the governor-general 3 

Under the Act of 1861 the powers of the Legislative 
Council were strictly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for the conduct of business 4 But by 
the Indian Councils Act, 1909, and the rules made under it, 
powers are given to discuss and move resolutions on the 
annual financial statement, to move resolutions on matters of 
general public interest, and to ask questions, including supple¬ 
mentary questions For the iules on these subjects see 
Appendix II Under the rules made m pursuance of this 
power the annual financial statement must be made publicly 
m the council Every member is at liberty to make any 
observations he thinks fit, and the financial member of the 
council and the president have the right of reply Under 
the same rules due notice must be given of any question, and 
every question must be a request for information only, 
and must not be put in argumentative, or hypothetical, 
or defamatory language No discussion is permitted in 
respect of an answer given on behalf of the Government, 
and the president may disallow any question which, m 
his opinion, cannot be answered consistently with the public 
interest 


1 Digest, s 64 
8 Ibid 67 


8 Ibid 65, 66 
* See above, p 100. 
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Besides the formal power of making laws through the 
Legislative Council, the governor-general has also, under an 
Act of 1870, 1 power to legislate m a more summary manner, 
by means of regulations, for the government of certain 
districts of India of a more backward character, which are 
defined by orders of the Secretary of State, and which are 
‘ scheduled districts ’ within the meaning of certain Acts of 
the Indian Legislature Under a section of the Act of 1861 2 
the governor-general has also power, in cases of emergency, 
to make temporary ordinances which are to be in force for 
a term not exceeding six months 

The Governor-General m Council also exercises certain 
legislative powers with respect to Native States, but in 
his executive capacity, and not through his legislative 
council 3 

Local legislatures were established by the Indian Councils Local 
Act, 1861, for the provinces of Madras and Bombay, and tares' 1 
have, under the powers given by that Act and by the 
Government of India Act 1912, since been established for 
Bengal, for the United Provinces of Agra and Oudh as 
constituting a single province, for the Punjab, for Burma, 
for the provmco of Bihar and Onssa, and for tho 
Chief Commissionerships of Assam, and of the Central 
Provinces The constitutions of the local legislatures 
are now regulated by the Indian Councils Act, 1909, 
and the regulations under it, and by section 3 of the 
Government of India Act, 1912 (relating to Chief Com¬ 
missionerships) They are described in Chapter I and in 
the Digest 

The powers of the local legislatures are more limited than 
those of the governor-general m his legislative council 
They cannot make any law affecting any Act of Parliament 
for the time being m force m the province, and may not, 

1 33 Viet c 3, s 1, above, p 105 Digest, s 68 
1 24 & 25 Viet 0 67, 8 23 Digest, s 69 
1 See Chapter V 
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without the previous sanction of the governor-general, make 
or take into consideration any law— 

(a) affecting the public debt of India, or the customs duties, 

or any other tax or duty for the time being in force 
and imposed by the authority of the Governor-General 
in Council for the general purposes of the Government 
of India , or 

(b) icgulating any of the current com, or the issuing of 

any bills, notes, or other paper currency , or 

(c) regulating the conveyance of letters by the post office 

or messages by the electric telegraph within the pro¬ 
vince , or 

(d) altering the Indian Penal Code , or 

(e) affecting the religion or religious rites or usages of any 

class of His Majesty’s subjects in India , or 

(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces , or 

(g) regulating patents or copyright, or 

(/() affecting the relations of the Government with foreign 
princes or States 1 

Until 1892 their powers were much restuctcd by their 
inability to alter any Act of the Governor-General m Council, 
but under a provision of the Indian Councils Act, 1892, the 
local legislature of any province may, with the previous 
sanction of the governor-general, repeal or amend as to 
that province any law or regulation made by any other 
authority m India 2 

Acts passed by a local legislature in India require the 
assent of the governor-general, and are subject to dis¬ 
allow ance by the Crown in the same manner as Acts of the 
governor-general’s legislative council 2 The restrictions on 
the subjects of discussion at that council also apply to meetings 
of the local legislatures 3 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local legis- 
1 Digest, s 76 * Ibid 78 8 Ibid 77 
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latures respectively 1 In practice, however, the governor- 
general’s council confines itself to legislation which is either 
for provinces having no local legislatures of their own, or 
on matters which are beyond tho competency of the local 
legislatures, or on branches of the law which require to be 
dealt with on uniform principles throughout British India 
Under this last head fall the so-called Indian codes, including 
the Penal Code, tho Codes of Civil and Criminal Procedure, 
the Succession Act, the Evidence Act, tho Contract Act, the 
Specific Relief Act, the Negotiable Instruments Act, tho 
Transfer of Property Act, the Trusts Act, and the Easements 
Act 

The law administered by the courts of British India consists, Irdim 
so far as it is enacted law, of— 

(r) Such Acts of Parliament as extend, expressly or by 
implication, to British India , 2 

(2) The regulations made by the Governments of Madras, 

Bengal, and Bombay before tho coming into operation 
of the Government of India Act, 1833 (3 & 4 Will IV, 
c 85), 3 

(3) The Acts passed by the Governor-General in Council 
under the Government of India Act, 1833, and subse¬ 
quent statutes, 4 

1 As to the relations between tho governor general’s council and local 
legislatures, see Minutes by Sir H S Maine, No 69 

4 See tho Statutes relating to India, published by tho Indian Legislative 
Department in 1913 

* Tho Bengal Regulations passed before 1793 wero in that year collected 
and passed by Lord Cornwallis in tho shapoof arevisedcode 675 Regulations 
were passed between 1793 and 1834, both inclusive, but of those only eighty - 
mne are now wholly or partly in forco Such of them as aro still in force 
aro to be found in tho volumes of the Bengal Codo published by tho Bengal 
Legislative Department 

Of tho 251 Madras Regulations, twenty eight aro still wholly or partly 
m force, and are to be found 111 the Madras Codo 

Tho Bombay Regulations wore revised and consolidated by Mountstuart 
Elphmstono in 1827 Twenty Bombay Regulations aro still wholly or 
partly in force, and arc to bo found m tho Bombay Codo 

* Revised editions of these Acts, omitting repealed matter, have been 
published by tho Indian Legislative Department Such of them as relate 
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(4) The Acts passed by local legislatures , 1 

(5) The Regulations made by the governor-general under 

the Government of India Act, 1870 (33 Viet c 3), 2 

(6) The Ordinances, if any, made by the governor-general 

under s 23 of the Indian Councils Act, 1861 (24 & 25 
Viet c 67), and for the time being in force 3 

To these may be added— 

(7) Orders in Council made by tho King 111 Council and 

applying to India 4 

(8) Statutory rules made under the authonty of English 

Acts 5 

(9) Rules, orders, regulations, by-laws, and notifications 
made under the authority of Indian Acts c 

(10) Rules, laws, and regulations made by the governoi- 
general or the Governor-General in Council for non- 
regulation provinces before 1861, and confirmed by 
s 25 of the Indian Councils Act, 1861 7 

These enactments are supplemented by such portions of the 
Hindu, Mahomedan, and other native lavs and customs as 
arc still in force, and by such rules or principles of European, 
mainly English, Jaw as have been applied to the country, 

only to particular provinces arc to be found m tho ‘ Codes ’ for these pro¬ 
vinces published by the Legislative Department 

1 These Acts are to be found in the volumes of ‘ Codes ’ mentioned above 

2 A Chronological Table of and Index to these fivo classes of enactments 
have been compiled by the Indian Legislative Departments 

3 See Digest, s 69 

4 See e g the Order m Council confirming the Extradition (India) 
Act, 1895 (IX of 189 s), Statutory Rule* and Order s Revised, v 297 , the 
Zanzibar Order in Council of 1897, which gives an appeal from the British 
Court in Zanzibar to the Bombay High Court, Statutory Rules and Orders 
Revised, v 87 , and the Indian (Foreign Jurisdiction) Order in Council, 
1902, printed below, p 418 

3 c g the rules made under s 8 of tho Indian Councils Act, 1861 (Digest, 
s 43), and under ss 1 & 2 of the Indian Councils Act, 1892 (Digest, ss 60, 
64) 

9 Lists and a collection of such of these as are of general application 
have been published by the Indian Legislative Department Lists and 
collections of rules, &c , of local application have been published by most 
Local Governments 

7 Soo above, p 102 Probably most, if not all, of this body of laws has 
expired or been superseded 
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either under the direction to act in accordance with justice, 
equity, and good conscience, or in other ways, and as have not 
been superseded by Indian codification 

Native law has been wholly superseded, as to criminal law 
and procedure and as to civil procedure, by the Indian Penal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
Evidence Act, and other enactments, and has been largely 
superseded as to other matters by Anglo-Indian legislation 
but still regulates, as personal law, most matters relating to 
family law and to the law of succession and inheritance among 
Hindus, Mahomedans, and other natives of the country 1 
The East India Company Act, 1793 (33 Ceo III, c 52), The 
reserved to members of the covenanted civil service 2 the 
principal civil offices in India under the rank of member of SorYlc * 
council Appointments to this service were made in England 
by the Court of Directois 

The Government of India Act, 1853 (16 & 17 Viet c 95), 
threw these appointments open to competition among natural- 
born subjects of Her Majesty, and this system was maintained 
by the Act of 1858, which transferred the government of 
India to the Crown 3 The first regulations for the competi¬ 
tive examinations were framed by Lord Macaulay’s committee 
in 1854, and have since been modified from time to time 
Under the existing rules the limits of age for candidates 
are from twenty-two to twenty-four Successful candidates 
remain on probation for one year, and then have to pass an 
exammation in subjects specially connected with their future 
duties If they pass, they receive their appointments from 
the Secretary of State Probationers are encouraged by a 
special allowance of £150 to pass their probationary year 

1 See below, Chapter IV 

’ So called from the covenants mto which the superior servants of tho 
East India Company wero required to enter, and by which they were bound 
not to trade, not to receive presents, to subscribe for pensions, and so 
forth Members of the civil service of India are still required to enter into 
similar covenants before receiving their appointments. 

* See Digest, s. 92. 
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at a University or College approved by the Secretary of 
State 

The Indian Civil Service Act, 1861 (24 & 25 Viet c 54), 
whilst validating certain irregular appointments which had 
been made 111 the past, expressly icseived 111 the future to 
members of the covenanted bervice all the more important 
civil posts undei the rank of member of council in the icgiila- 
tion provinces The schedule of reserved posts, which is 
still 111 force , 1 does not apply to non-regulation piovinces, such 
as the Punjab, Oudh, the Central Provinces, and Burma, wlicie 
the higher civil posts may be, and in piactice often aie, filled 
by military officers belonging to the Indian Annv, and others 
A11 Act of 1870 (33 Viet c 3), after reciting that ‘ it is 
expedient that additional facilities should be given for the 
employment of natives of India, of proved merit and ability, 
in the civil service of Her Majesty 111 India,’ authorized tho 
appointment of any native of India to any office, place, or 
employment 111 the civil service 111 India, without reference to 
any statutory restriction, but subject to 1 ules to be made by 
the Governor-General in Council with the sanction of the 
Secretary of State in Council 2 
Little was done under this Act until rules for regulating 
appointments under it were made during Lord Lytton’s 
government in 1879 The intention was that about a sixth 
of the posts reserved by law to the covenanted civil service 
should be filled by natives of India appointed under these 
rules , and for the purpose of giving giadual effect to this 
scheme, the number of appointments made m England was in 
1880 reduced by one-sixth The persons appointed under the 
rules were often described as ‘ statutoiy civilians,’ and about 
sixty natives of India had been so appointed when the system 
was changed in 1889 The rules did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Charles 
Aitchison, was appointed by the Government of India with 
instructions ‘ to devise a scheme which might reasonably be 
1 Digest, s 93. » Ibld g4 
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hoped to possess the necessary elements of finality, and U 
do full justice to the claims of "natives of India to higher 
employment m the public service ’ 

Under the scheme established in pursuance of the recom¬ 
mendations of Sir Charles Aitchison’s commission a provincial 
civil service has been formed by the amalgamation of the 
higher appointments in what was previously known as the 
uncovenanted civil service with a certain number of appoint¬ 
ments previously held by the covenanted civil service The 
lower grade appointments of what had been the uncovenantcd 
civil service are now styled the ‘ subordinate service ’ There 
are thus three classes of the general civil service, (1) the Indian 
Civil Service, (2) the Provincial Service, and (3) the Sub¬ 
ordinate Service The Indian Civil Service is recruited by 
open competition m England The other two services are 
recruited provincially and consist almost entirely of natives 
of the province The provincial service is fed mainly by 
direct recruitment, but, m exceptional cases, by promotion 
from the subordinate service In the executive branch tho 
lowest grade m the provincial service is the deputy collectoi, 
the highest m the subordinate service is the tahsildar Judi¬ 
cial officers of all grades belong to the provincial service 1 
Besides this general service, there are special services such 
as the education department, the public works department, 
the forest department, and the police department Appoint¬ 
ments to the highest posts in these departments are as a rule 
made in England The other posts are recruited provincially, 
and are, like posts in the general service, graded as belon png 
either to a provincial service, or to a subordinate service 2 
It is only with reference to the four chartered high courts Tho 
that the judicial system of India is regulated by English high 
statute Under the Regulating Act of 1773 (13 Geo III, cou,ts 


1 As to the proportion of Englishman m the Indian Civil Service, Bee 
Strachey, India, p 90 

' See East India (Progress and Condition) Decennial Report, 1904, 
pp 58-60 
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c 63), a supremo court was established by charter for Calcutta, 
and similar courts were established for Madras 111 1800 (39 & 
40 Geo III, c 79), and for Bombay in 1823 (4 Geo IV, c 71) 
The Act of 1781 (21 Geo III, c 70) recognized an appellate 
jurisdiction over the country courts established by the Com¬ 
pany 111 the Presidency of Bengal 1 

The Indian High Courts Act, 1861 (24 & 25 Viet c 104), 
amalgamated the supreme and sadi couits at the three 
presidency towns (that is to say, the couits exercising the 
jurisdiction of the Crown and tho appellate and supervisional 
jurisdiction of the Company at those towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both these courts The charters now regulating 
these high courts were granted in December, 1865 The same 
Act authorized the establishment of a new high court, and 
accoidingly a charter establishing the High Court at Allahabad 
was granted in 18C6 Other chartered high courts may now 
be established under an Act of 1911, 1 & 2 Geo V, c 18 

Each of the four chartered high courts consists of a chief 
justice, and of as many other judges, not exceeding nineteen, 
as His Majesty may thmk fit to appoint 2 

A judge of a chartered high court must be either— 

(а) a barrister of England or Ireland, or a member of the 

Faculty of Advocates in Scotland, of not less than 
five years’ standing , or 

(б) a member of the Indian Civil Service of not less than 

ten years’ standing, and having for at least three 
years served as, or exercised the powers of, a district 
judge , or 

(c) a person having held judicial office not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years , or 

(d) a person having been a pleader of a high court for not 

less than ten years 2 

But not less than one-third of the judges, including the 
1 See above, p 57 > Digest, s 96 
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chief justice, must be barristers or advocates, and not less than 
one-third must be members of the Indian Civil Service 1 

Every judge of a chartered high court holds office during 
His Majesty’s pleasure, 2 and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council 3 
Temporary vacancies may be filled by the Governor-General 
111 Council in the ease of the high court at Calcutta, and by 
the local government m other cases 4 

The jurisdiction of the chartered high courts is regulated 
by their charters, 5 and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sadr courts 6 They 
are also expressly invested by statute (24 & 25 Viet c 104, 
s 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and arc empowered to— 

(a) call for returns , 

(b) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior juris¬ 
diction , 

(c) make general lules for regulating the practice and pro¬ 

ceedings of those courts, 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts , and 

(e) settle tables of fees to be allowed to the sheriff, and to 

the attorneys, clerks, and officers of the courts 7 

But these rules, forms, and tables are to be subject to the 
previous approval of the Government of India or of the local 
government 8 

The business of the chartered high courts is distributed 
among single judges and division couits in accordance with 
rules of court, subject to any provision which may be made 
by Act of the Governor-General in Council 9 

1 Digest, s 96 * Ibid 97 * Ibid 99 4 Ibid 100 

4 Printed m Statutory Rules and Orders Revised, vol vi 

* Digest, s 101. 

4 Ibid 


7 Ibid 102 
• Ibid 103 
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The Governor-General m Council may by order alter the 
local limitb of the jurisdiction of the several chartered high 
courts, and authorize them to exercibe jurisdiction over 
Christian subjects of His Majesty resident m Native States 1 

The old enactments requirmg the chartered high courts, in 
the exercise of their oiiginal jurisdiction with reference to 
certain matters of which the most important are inheritance 
and succession, when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to diffcient laws or customs, to decide 
according to the law of the defendant, are still m foice, sub¬ 
ject to such modifications as have been 01 may be made by 
Indian legislation 2 

Tiaccs of the old conflicts between the supreme court and 
the governor-general’s council are still to be found in enact¬ 
ments which exempt the governor-general, the governors of 
Bengal, Madras, and Bombay, and the members of their respec¬ 
tive councils, from the oiiginal jurisdiction of the chartered 
high courts in respect of anything counselled, oidcred, or done 
by any of them m their public capacity, fiom liability to aircst 
or imprisonment m any civil proceeding in a high court, and 
from being subject to the criminal jurisdiction of a high court 
in respect of any misdemeanour at common law oi under any 
Act of Parliament 3 Nor are the chartered high courts to 
exercise original jurisdiction in revenue matters 4 
Jurisdic The highest officials in India are exempted from the juris- 
Eng]«h diction of the Indian chartered high courts, but, under enact- 
couits ments which are still m force, 6 certain offences by persons 
offences holdmg office under the Crown m India are expressly made 
punishable as misdemeanours by the High Court in England 
These offences are 

(1) Oppression of any of His Majesty’s subjects , 

(2) Wilful breach or neglect of the orders of the Secretary 

of State, 

1 Digest, s 104 * Ibid 108. 8 Ibid 105. 

4 Ibid 101. 8 Ibid. 117. 
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(3) Wilful breach of the trust and duty of office , 

(4) Trading , and 

(5) Receipt of presents 

Under an Act of 1797 (37 Geo III, c 142, s 28) any 
British subject 1 who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned in 
any loan to a native prince, is guilty of a misdemeanour 

Any of these offences may be tried and punished in England, 
but the prosecution must be commenced within five years 
after the commission of the offence or the arrival 111 the United 
Kingdom of the person charged, whichever is later 2 

Supreme authority over the army 111 India is vested by law 
in the Governor-General 111 Council 3 Under the arrangements 
made in 1905, as modified m 1909, the commander-in-chief 
of His Majesty’s Forces in India has charge of the Army 
Department, which to a certain extent corresponds to the 
War Office m England Subject to the administrative con¬ 
trol of the Governor-General in Council, the same commander- 
111-chief is also the chief executive officer of the army Under 
the system in force before the changes introduced by the Act 
of 1893 he held special command of the troops m the Bengal 
Presidency, and exercised a general control over the armies 
of Madras and Bombay Each of these armies had a local 
commander-in-chief, who might be, and m practice always 
was, appointed a member of the governor’s executive council, 
and the local Government of the presidency had certain 
administrative powers in military matters This system of 
divided control led to much inconvenience, and by an Act of 
*893 (56 & 57 Viet c 62) the offices of the provincial com- 
manders-in-chief were abolished, and the powers of military 

1 This probably means any European British subject See Digest, s 118 
* This is the period fixed by 21 Geo III, c 70, s 7 But the period under 
33 Geo III, c 52, s 141, is six years from the commission of the offence 
and a shorter period is fixed by the general Act, 56 & 57 Viet c 61 See 
Digest, s 119 
' See ibid. 36. 
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control vested in the Governments of Madras and Bombay 
were transferred to the Government of India 

The administrative arrangements under the Act of 1893 
came into forco on April 1, 1895 The Army of India was 
then divided into four great commands, each under a lieu¬ 
tenant-general, the whole being under the direct command of 
the commander-in-chief m India and the control of the Govern¬ 
ment of India In 1904 one of the commands was abolished, 
and the army was organized 111 three commands and two 
independent divisions In June, 1907, the three commands 
ceased to exist, and the Army in India was divided into two 
portions, viz a Northern Army and a Southern Army, each 
under the command of a General Officer The Northern Army 
comprises tho Peshawar, ltawal Pindi, Lahore, Meerut, and 
Lucknow Divisions with the Kohat, Bannu, and Deraj at 
independent Frontier Brigades , while the Southern Army 
comprises tho Quetta, Mhow, Poona, Secunderabad, and 
Buima Divisions, together with the Aden garrison 
Tho army in India consists, first, of His Majesty’s British 
forces, which are under the (imperial) Army Act and, secondly, 
of native troops, of which the Butish officers are under tho 
(imperial) Army Act, whilst the remainder are under the 
Indian Army Act, an Act of the Indian Legislature 1 In 
1913 the total strength was nearly 263,000 men of all arms, 
of whom rather more than 78,000 (including the British 
officers of the Indian Army) were British This is exclusive 
of the active reserve, in process of formation, consisting of 
men who have served with the colours m the Native Army 
from 5 to 12 years, and numbering now about 34,700 men, and 
of the volunteers, about 42,000 111 number, enrolled under the 
Indian Volunteers Act (XX of 1869, as amended by X of 1896). 

When the Native Army was reorganized m 1861, its British 
officers were formed into three ‘ staff corps,’ one for each of 
the three armies of Bengal, Madras, and Bombay The 
officers of the corps were, in the first instance, transferred 
1 Act VIII of 1911 
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from the East India Company’s army, and were subsequently 
drawn from British regiments In 1891 the three staff corps 
were amalgamated into a single body, known as the Indian 
Staff Corps In 1902 the use of the term 1 Staff Corps ’ was 
abandoned, and these officers are now said to belong to the 
Indian Army The number of their establishment is nearly 
3,450 They are recruited partly from young officers of 
British regiments and batteries in India, but mainly by the 
appointment of candidates from the Royal Military College, 
Sandhurst, to an unattached list, from which they are trans¬ 
ferred to the Indian Army after a year’s duty with a British 
regiment in India After passing examinations in the native 
language and in professional subjects, an officer of the Indian 
Army is eligible for staff employment or command 111 any 
part of India The officers of the Indian Army are employed 
not only in the Native Army and in military appointments 
on the staff, but also in a large number of civil posts They 
hold the majority of appointments in the Political Depart¬ 
ment, and many administrative and judicial offices in non- 
regulation provinces 

The Charter Acts of 1813 and 1833 provided for the appoint¬ 
ment of bishops at Calcutta, Madras, and Bombay, and 
conferred on them ecclesiastical jurisdiction and power to 
admit to holy orders These provisions are still 111 force, 1 
but the bishops who have been since appointed for other 
Indian dioceses, such as the diocese of Lahore, do not derive 
their authority from any Act of Parliament The salaries, 
allowances, and leaves of absenco of the Indian bishops and 
archdeacons are regulated by the King or by the Secretary 
of State in Council 2 

The provisions summarized above include all the matters 
relating to the administration of India which are regulated 
by Act of Parliament, with the exception of some minor 
points relating to salaries, leave of absence, temporary 
appointments, and the like 
1 Digest, ss 110-12 
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The salaries and allowances of the governor-general and 
the governors of Bengal, Madras, and Bombay, and of their 
respective councils, of the commander-m-chicf, and of lieu¬ 
tenant-governors, are fixed by order of the Secretary of State 
in Council, subject to limits imposed by Act of Parliament 1 
Return to Europe vacates the offices of the governor-general, 
of the governors of Bengal, Madras, and Bombay, and the 
members of their respective councils, and of the commander- 
m-chief, 2 except that members of council can obtain six 
months’ leave of absence on medical certificate 3 
There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council 4 
If a vacancy occurs in the office of governor-general when 
there is no successor or conditional successor on the spot, the 
Governor of Bengal, Madras, or Bombay, whichever is senior 
in office, fills the vacancy temporarily 5 A temporary vacancy 
in the office of Governor of Bengal, Madras, or Bombay is filled 
by the senior member of council 8 Provision is also made 
for filling temporary vacancies in the offices of ordinary or 
additional members of council 
Absence on sick leave or furlough of persons in tho service 
of the Crown in India is regulated by rules made by the 
Secretary of State in Council 7 Tho distribution of patronage 
between the different authorities may also be regulated in 
like manner 8 

The administrative arrangements which have been sum¬ 
marized above depend mainly, though not exclusively, on 
Acts of Parliament To describe the branches of adminis¬ 
tration which depend not on Acts of Parliament, but on 
Indian laws or administrative regulations, would be beyond 
the scope of this work For a description of them reference 
should be made to such authorities as Sir John Strachey’s 

1 Digest, s 80 

2 Ibid 82 Tho preewo effect of tho enactments reproduced by this 
section is far from clear 

’ Ibid 81 * Ibid 83 * Ibid 85 

9 Ibid 86 Ibid 89 8 Ibid 90 
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excellent book on India, 1 or the latest of the decennial reports 
on the moral and material progress of India Only a few 
of them can be touched on lightly here 

In the first place something must be said about the Indian Financial 
financial system The prmcipal heads of Indian revenue, 8ystera 
as shown in the figures annually laid before Parliament, 
are land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed taxes, forest, registration, and 
tributes from Native States The principal heads of expen¬ 
diture are debt services, military services, collection of 
revenue, commercial services, famine relief and insurance, 
and civil service But duung recent years the services 
grouped as commercial, namely, post office, telegraph, railways, 
and irrigation, have usually shown a surplus, and have been 
a source of revenue and not of expenditure The most im¬ 
portant head of revenue is the land revenue, a charge on the 
land which is permanently fixed 111 the greater part of Bengal 
and in parts of Madras, and periodically settled elsewhere 

The central government keeps in its own hands the col¬ 
lection of certain revenues such as those of the Salt Depart¬ 
ment in Northern India, the Telegraph Department, and the 
revenues of Coorg, Ajmere, and the North-West Frontier 
Province, besides certain receipts connected with the Army 
and other services It also deals directly with the expenditure 
on the Army and the Indian Marine, on certain military 
works, on railways and telegraphs, on the administration of the 
three small provinces whose revenue it receives, and on the 
mint, and with the greater part of the post office expenditure 
and of the political charges 2 

The other branches of revenue are collected and the other 
branches of expenditure are administered by the provincial 
or local governments But the whole of the income and 

1 4th edition by SirT W Holdemess, 1911 

3 On the relations between imperial and provincial finance, see tho Resolu 
tion of the Government of India, published in tho Gazette of India of 
May 18, 1912 
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expenditure, whether collected or borne by the central or 
by the local government, is brought into one account as 
the income and expenditure of the Indian Empire 

From 1871 to 1903 the relations between central and pro¬ 
vincial finance were regulated by quinquennial contracts 
between the central and each provincial government Under 
these contracts the whole, or a proportion, of certain taxes 
and other receipts collected by each provincial government 
was assigned to it for meeting a prescribed portion of the 
administrative charges within the province Since 1903 these 
quinquennial contracts have gradually been replaced by 
contracts on a quasi-permanent basis 

The provincial governments have thus a direct interest 
in the efficient collection of rovenue and an inducement to 
be economical in expenditure, since savings effected by 
them are placed to their credit But they may not alter 
taxation, or the rules under which the revenue is adminis¬ 
tered, without the assent of the Supreme Government 
Subject to general supervision, and to rules and conditions 
concerning such matters as the maintenance of great lines 
of communication, the creation of new appointments, the 
alteration of scales of salaries, and the undertaking of new 
general services or duties, they have a free hand in adminis¬ 
tering their share of the revenue Any balance which a pro¬ 
vincial government can accumulate by careful administration 
is placed to its credit, but on occasions of extraordinary 
stress, as during the Afghan War, the central government has 
sometimes called upon local governments to surrender a share 
of their balances 

As has been said above, the governors of Bengal, Madras, 
and Bombay are assisted by executive councils A lieutenant- 
governor has, as a rule, no executive council, 1 but has the help 
of a Board of Revenue in the United Provinces, and of a 

1 Under the Indian Councils Act, 1909, there is power to create 
executive councils for lieutenant governors and such a council has been 
established for Bihar and Orissa 
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Financial Commissioner in the Punjab and Burma Madras 
has also a Board of Revenue Bengal has at present a Board 
of Revenue reduced to a single member, and a similar arrange¬ 
ment has been made for Bihar and Orissa Each province 
has its secretariat, manned according to administrative 
requirements, and also special departments, presided over b\ 
heads, such as the inspector-general of police, the commis¬ 
sioner of excise, the director of public instruction, the in¬ 
spector-general of civil hospitals, the saiutarv commissioner, 
and the chief engineer of public works, for the control ot 
matters which are under provincial, as distinguished from 
central management There may be also special officers in 
charge of such matters as experimental farms, botanical 
gardens, horse-breeding, and the like, which requite special 
qualifications but do not need a large staff 

The old distinction between regulation and non-regulation Rcgula- 
provinces 1 has become obsolete, but traces of it remain in non 
the nomenclature of the staff, and in the qualifications province" 
for administrative posts The corresponding distinction in 
modern practice is between the regions which are under 
ordinary law, and the more backwaid regions, known as 
scheduled districts, which are under regulations made in 
exercise of the summary powers conferred by the Govern¬ 
ment of India Act, 1870 (33 Viet c 3) 2 

In each province the most important administrative unit The 
is the district There are 267 districts in Bntish India 
They vary considerably in area and population, from the 
Simla district in the Punjab with 101 square miles to the 
Upper Khyndwin in Burma with approximately 19,000 
square miles, and from the hill district of North Aiakan 
with a population of 20,680 to Maimansingh with a popula¬ 
tion of 3,915,000 In the United Provinces the district 
has an average area of 1,500 or 2,000 squaie miles, with 

1 See above, pp lor, 102 

s See above, p 105, and East India (Progress and Condition) Decennial 
Report (1913), p 62 


1891 
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a population of 750,000 to 1,500,000 But in several pro¬ 
vinces, and especially m Madras, the distuct is much larger 

The At the head of the distuct is the district magistrate, who 

district 

magis- in the old regulation provinces is styled the collector and 
his*staff^ elsewhere the deputy commissioner He is the local repre¬ 
sentative of the Government and his position corresponds 
more nearly to that of the French prejet than to that of any 
English functionary 1 

He has assistants and deputies varying in number, title, 
and rank, and his district is subdivided for administrative 
purposes into charges which beai different names 111 different 
parts of the country 

In most parts of India, but not m Madias, districts are 
grouped into divisions, under commissioners, who stand 
between tho distuct magistiate and his local government 

If the distuct is, par excellence, the administrative unit of 
the Indian countiy, the village may be said to be the natural 
unit It ansivers, very roughly, to the English civil parish 
or the continental commune, and it is employed as tho unit 
for levenuc and police purposes Its oigamzation differs 
much 111 diffeient paitb of India, lmt it tends to be a self- 
sufficing community of agiicultunsts It has its headman, 
who in some provinces holds small police powers , its accoun¬ 
tant, who keeps the record of the State dues and maintains 
the revenue and rent rolls of the village , and its watchman 
and other menials In Bengal the village system is less 
developed than elsewhere 

Municipal Under various Acts of the central and local Indian 
tnct S legislatures municipal and district councils have been estab- 
councih ]i S }j e( i lrl the several provinces of India with limited powers 
of local taxation and administiation This system of local 
government received a considerable extension under the 
viccrovalty of Lord Ripon 2 

1 See Stracbey, 392 East India (Progress and Condition) Decennial 
Report (1913), p 63 

t-'ce Go\cmimnt of Indu Acts I, XIV, XV, and XX of 1883, XIII and 
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Reference has been made above to the foiu chartered high Judicial 
courts But the term ‘ high court as used in Indian mcnts ° 
legislation, 1 includes also the chief courts of those paits of 
British India which are outside the junsdiction of the char¬ 
tered high courts These are the chief couit of the Punjab, 
established in 1866, the cluef couit of Lower Burma, established 
in 1900, and tho courts of the judicial commissioners foi 
Oudh, the Central Provinces, Uppei Burma, Berai and 
Sind Tho Punjab chief court has at piesent eight judges, 
the Lower Buima chief court hvo The provinces ot Bihai 
and Orissa and of Assam are under the jurisdiction of the 
Calcutta high court 

These non-chaitered high courts exercise with lespect to the 
courts subordinate to them the like appellate jurisdiction, and 
the like powers of revision and supervision, as arc exercised by 
the chartcied courts, and their decisions are subject to the 
like appeal to tho judicial committee of the Privy Council 

The procedure of the several civil courts is regulated by (ivil 
the general Code of Civil Proceduie, but their nomenclature, diction 
classification, and jurisdiction depend on Acts passed for 
the different provinces There is usually a district judge 
for a district oi group of districts, whose court is the chief 
civil tribunal for the district 01 group, and who usually 
exorcises criminal jurisdiction also as a sessions judge There 
arc subordinate judges with lessei jurisdiction, and below 
them there are the courts of the munsif, or of some petti 
judge with a similar title Tho right of appeal fiom these 
courts is regulated by the special Act, and by the provisions 
of s 100 of tho Code of Civil Procedure (Act V of 1908) as to 
second appeals In the presidency towns, and in some othei 
places, there are also small cause courts exercising final jmis- 
diction in petty cases 

XVII of 1884 , Bengal Act III of 1884, Bombay Acts I and II of 1884 , 

Madras Acts IV and V of 1884 Some of these Acts have since been repealed 
and re enacted 

' See s 1 (24) of the Indian General Clauses Act (X of 1897) 

M Z 
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Criminal The constitution, junsdiction, and procedure of criminal 
diction courts are regulated bv the Code of Criminal Procedure, 
which was last ie-enacted in 1898 (Act V of 1898) In 
every province, besides the high court, there is a court of 
sessions for each sessional division, which consists of a district 
01 group of districts The judge of the court of sessions 
also, as has lieen seen, usually exercises civil jurisdiction as 
distnct judge Then- ma\ be additional, joint, and assistant 
sessions judges There aie magistrates of thiee classes, fust 
second, and thud K01 each district outside the president! 
towns theie is a magistrate* of the hist class called the district 
magistiate with subordinate magistiates under him F01 
the three presidenev towns there aie special piesidenc\ 
magistiates, and the sessions divisions arrangements do not 
apply to these towns 

A high court nrav pass any sentence authorized by law 
A sessions judge may pass any sentence authorized by law, 
but sentences of death must be confirmed by the high couit 
Trials before the high couit aie h\ a juiy of nine Trials 
before a couit of sessions are eithei bv a jui\ 01 with assessors 
aceoidmg to oiders of the local Government, 

Piesidcncv magistrates and magistiates of the first class 
can pass sentences of imprisonment up to tw r o years, and 
of fine lij) to 1,000 mpees They can also commit for tnal 
to the couit of sessions 01 high couit 

Magistrates of the second class can pass sentences of 
imprisonment up to six months and of fine up to 200 rupees 
Magistiates of the thud class can pass sentences of imprison¬ 
ment, u]) to one month and of fine up to fifty rupees 
Tn certain parts of British India the local Government 
can, under s 30 of the Code of Criminal Procedure, invest 
magistrates of the fust class with power to try all offences 
not punishable wuth death 

In certain cases and under certain restrictions magistrates 
of the first class, or, if specially so empowered, magistrates 
of the second class, can pass sentences of whipping 
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A judge ox magistrate cannot txy a European British 
subject unless he is a justice of the peace High court judges, 
sessions judges, district magistrates, and presidency magis¬ 
trates are justices of the peace ex officio In other cases 
a justice of the peace must be a European British subject 
If a European British subject is bi ought foi trial before 
a magistrate ho may claim to be tiled by a mixed juiy 

India, as defined by the Interpretation Act, 1889 (5 2 Tho 
& 53 Viet c bj, s 18), and by the Indian General Clauses states 
Act (X of 1897, s 3 (27)), includes not only the temtories 
compiised in British India, that is to say, the teiritones 
undei the direct soveieignty of the Ciown, but also tho tem- 
tories of the dependent Native States These aie upwards 
of 600 in numbei They covei an aica of nearly 700,000 
square miles, and contain a population of about b2 500,000 
Their total revenues aie estimated at neatly li\ 20,000,000 1 
They differ from each other enoimously 111 magnitude and 
importance The Nizam of Hyderabad mles ovei an aiea ot 
8 3,000 squaio miles and a population of more than 11,000,000 
There are petty chiefs in Kathiawar whose territory consists 
ot a few acres 8 

The territory of these States is not British teiritoij Their Division 
subjects are not British subjects The sovereignty ovei rugnty 
them is divided between the British Government and the 
luler of the Native State 111 proportions which cliffei greatly 
according to the history and importance of the seveial States, 
and which are legulated partly by tieaties 01 less formal 
engagements, paitly by sanads 01 charters, and partly by 
usage The maximum of sovereignty enjoyed by any ot 
their rulers is lepresented by a prince like the Nizam of 
Hyderabad, who coins money, taxes his subjects, and inflicts 

1 Rx _ tens of rupees 

2 For further dotails as to tho Native States see Fast India (Moral and 
Material Progress) Docenmal Report (1913), pp 29-49, and on the gtnetal 
position of theso States soo —Tupper, Our Indian Protectorate , Lee Warner, 

Protected Princes of India , Strachoy, India, eh xxiv , Westlake, Chapters on 
Principles of International Law, ch x, and below. Chapter V 
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capital punishment without appeal The minimum of 
sovereignty is represented by the loid of a few acres in 
Kathiawar, who enjoys immunity fiom British taxation, 
and exercises some shadow of judicial authority 

But m the ease of every Native State the British Govern¬ 
ment, as the paramount Powei, 

(1) exercises exclusive control ovei the toieigu lelations ot 

the State, 

(2) assumes a gencial, but limited, lesponsibility lot the 

internal peace of the State , 

(3) assumes a special lesponsibility ioi the safety and 

welfaie of British subjects icsident in the State, 

and 

(4) lequires suboidinatc co-opeiation 111 the task of ie- 

sistmg foieign aggiession and maintaining internal 

01 dei 

It follows from the exclusive contiol exeicisccl bv the 
Bntish Government ovei the foreign relations of Native 
States, that a Native State has not any international exis¬ 
tence It does not, as a scpaiate unit, form a member ot 
the family of nations It cannot make war It cannot enter 
into any treaty, engagement, 01 arrangement with any of 
its neighbours If, for instance, it wishes to settle a question 
of disputed frontier, it does so, not by means of an agreement, 
but by means of rules 01 orders framed by an ofhcei of the 
British Government on the application of the parties to the 
dispute It cannot initiate 01 maintain diplomatic relations 
with any foreign Power in Euiope, Asia, or elsewheic It 
cannot send a diplomatic 01 consulai ofhcei to any foreign 
State It cannot ieceive a diplomatic 01 consulai olhcei 
trom any foreign State Any attempt by the mler of a Native 
State to infringe these rules would be a breach of the duty 
he owes to the Kmg-Empeioi Any attempt by a foreign 
Power to infringe them would be a breach of international 
law Hence, if a subject of a Native State is aggrieved by 
the act of a foreign Powei, 01 of a subject of a foreign Powei, 
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rediess must be sought by the British Government, and, 
conversely, if a subject ot a foreign Power is aggrieved by 
the act of a Native State, or of any of its subjects, the foreign 
Power has no direct means of redress, but must pioceed 
through the British Government Consequently the British 
Government is m some degree responsible both for the pro¬ 
tection of the subjects of Native States when beyond the 
territorial limits of those States, and for the protection of 
the subjects of foreign Powers 'when within the terntonal 
limits of Native States And, as a coiollary from this lespon- 
sibihty, the British Government exercises control over the 
piotectcd class of persons in each case 

The British Government has recognized its responsibility 
for, and asseited its control ovci, subjects of Native Indian 
States lesoitmg to foieign countries by the Oiders m Council 
which have been made foi icgulating the exercise of Butish 
jurisdiction 111 Zanzibar, Muscat, and elsewhere By these 
orders provision has been made foi the exeicisc of jurisdiction, 
not only over British subjects in the proper sense, but also ovci 
British-protected subjects, that is, persons who by leason 
of being subjects of princes and States in India m alliance 
with His Majesty, 01 otherwise, are entitled to British pro¬ 
tection And the same responsibility is recognized in more 
general terms by a section m the Foreign Jurisdiction Act, 

1890 (53 & 54 Viet c 37, s 15), which declares that where any 
Order 111 Council made 111 puisuance of the Act extends to 
persons enjoying His Majesty’s protection, that expression 
is to include all subjects of the several princes and States 
in India 

The consequences which How tiom the duty and powei L’owerto 
of the British Government to maintain 01 dei and peace 111 the “^ tai11 
territories of Native States have been developed at length by 
Sir C L Tupper and Su William Lee-Warnei The guarantee 
to a native ruler against the risk of being dethroned by 
insurrection necessarily involves a corresponding guarantee 
to his subjects against intolerable misgovernment The 
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degree of misgoveinnient which should be toleiated, and 
the consequences which should tollow from transgression of 
that degiee, are political questions to be determined with 
lefcrence to the circumstances of each case 1 
Special The special responsibility assumed by the British Govern- 
hihtyfor ment for the safety and welfaie of British subjects, whethei 
British English or Indian, within the terntoiies of Native (States, 

subjects 

m Native involves the exeicise of very extensive jurisdiction within 
those terntoiies The territories of Butish India and of the 
Native States are inextricably interlaced The territories of 
the Native States axe intersected by British railway lines, 
postal lines, and telegraph lines British subjects, European 
and Indian, freely and extensively rebort to and reside in 
Native territory for purposes of trade and otherwise Foi 
each Native State theic is a British political ofheer, represent¬ 
ing the civil authonty exercised by the paramount power, 
and m each of the more important States there is a resident 
political officer with a staff of subordinates Detachments 
of Butish tioops occupy cantonments in all the more impor¬ 
tant military positions 

For the regulation of the lights and interests arising from 
this state of things an extensive judicial machinery is required 
It varies in character m different places, and its powers are 
not everj where based on the same legal principles For the 
proper control of the railway staff it has sometimes been 
found necessary to obtain a formal cession of the railway 
lands In other cases, a cession of jurisdiction within those 
lands has been consideied sufficient The jurisdiction exer¬ 
cised in cantonments has been sometimes based on the 
extra-terntorial character asseited for cantonments under 
Emopean international law And a similar extra-territorial 
character may be considered as belonging to the residencies 
and othei stations occupied by political officers 2 

1 Tho recent tendency to leave greater freedom of administration to the 
rulers of Native States is illustrated by the Mysore Treaty of 1913 

* Sec below, Chapter V 
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The duty incumbent on Native States oi suboidmate Subor- 
co-operation in the task of resisting foreign aggression has binary 
been recognized and emphasized by arrangements which ® 1 ° 0 ° 1>era 
were made during Lord Duffenn’s viceroyalty with several 
of these States for maintaining a number of selected troops 
m such a condition of efficiency as will make them fit to 
take the field side by side with British troops Other States 
have engaged to furnish transport corps The total numbei 
of these contingents is about 22,000 men The officers and 
men are, to a great extent, natives of the State to which they 
belong, but they are inspected and advised by British officers 1 

The result of all these limitations on the powers of the Exiep. 

tional 

Native Indian States is that, for purposes of international position 
law, they occupy a very special and exceptional position ^^ lve 
‘ The principles of international law ’, declared a resolution of States 
the Government of India in 1891 ,' 1 have no bearing upon the 
relations between the Government of India as representing 
the Queen-Empress on the one hand, and the Native States 
under the sovereignty of Her Majesty 011 the other The 
paramount supremacy of the former presupposes and implies 
the subordination of the latter ’ 

1 Stiaihty, India, p 493 
a Gazette of India, No 1700 E, August 21, 1891 
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DIGEST OF STATUTORY ENACTMENTS RELATING TO THE 
GOVERNMENT OF INDIA 


N H—The maryinul nfiriucet tit square brarb ts [ J militate lilt t iimhntnh 
reproduced 

PART I 

The Secretary of State in (Ajuncii. 

The Crown 

1.—British India (a) is governed by and in the name <>t His 
Majesty the King (b), and all rights -which, if the Government 
of India Act, 1858, had not been passed, might lia\c been 
exercised by the East India Company 111 lelation to any 
I terntones, may be exercised by and in the name of His 
Majesty as lights incidental to the government of British 
India (c) 

(а) The expressions ‘Bntish India’ and ‘India’ aie defined by 
s 124 of this Digest, in accordance with the Interpretation Act, 1889 
(52 & 53 Viet c 63, s 18), and the Indian Geneial Clauses Act (X of 
1897 . s 3 ( 7 ) (27)) 

The language used in the Act ot 1833 (3 & 4 Will IV, c 85, a 1) 
was ‘ the territories now in the possession and under the govern¬ 
ment of the said company’ A similar expression was used in the 
Indian Councils Act, 1861 (24 & 25 Viet c 67, s 22) Hence questions 
arose as to the application of tho Acts to terntories subsequently 
acquired Thoso questions have, however, now been set at rest by 
s 3 of the Indian Councils Act, 1892 (55 & 56 Viet c 14), which 
expiessly declares tho appheabdity of tho Acts of 1833 and 1861 to 
territones subsequently acquued. 

(б) The Royal Titles Act, 1876 (39 & 40 Viet c 10), authorized 
the Queen, with a view to tho recognition of the transfer of the govern¬ 
ment of India from the East India Company to the Crown, by Royal 
Proclamation, to make such addition to the style and titles apper¬ 
taining to tho Impel ial Crown of the United Kingdom and its depen¬ 
dencies as to Her Majesty might seem meet Accordingly the Queen, 
by pioclamation dated April 28, 1876, added to her style and titles 
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the words, 1 Indiae Impel atnx, oi Empress of India 1 (London 
Gazette, April 28, 1876, 2667), and ‘ Empeioi of India ’ forms part 
of the title of the present King 

(c) These lights include the right to acqune and cede temtoiy 
Seo Lachim Narayan v Raja Pralab Singh, I L R 2 All 1, and p 3O 
above, and note (a) to s 36 below 

The Secretary of State 

2 .—(1) Subject to the 1110visions embodied m this Digest, TheScuc 

tary of 

one oi His Majesty’s piiucipal Secretaries oi State (in this state 
Digest lefcned to as ‘ tlie Sccretaiy of State ’) has and 
perforins all such oi the like powers and duties 111 anywise Io6 > H 3 J 
1 elating to the government 01 revenues of India (a), and all 
such or the like powers over all ofhceis appointed 01 continued 
undei the Government oi India Act, 1858, as, if that Act had 
not been passed, might 01 should have been exeicised or pei- 
ioimed by the East India Company, or by the Coin t of Dncctois 
01 Corn t of Piopnetoisof that Company, either alone 01 by the 
direction 01 with the sanction 01 appiobation of the Com¬ 
missioners foi the Affairs of India, 111 relation to that govern¬ 
ment 01 those revenues and the olhceis and servants of that 
Company, and also all such powers as might have been exercised 
by the said Commissioners alone (6) 

(2) In particular, the Secrctaiy of State may, subject to 

the provisions embodied m this Digest, superintend, direct, c 85, h 
and contiol all acts, operations, and concerns which m anywise 25 
relate to or concern the government 01 revenues of India, and 
all grants of salaries, giatuities, and allowances, and all othei 
payments and chaiges whatever out of or on the revenues of 
India 

(3) Any wanant 01 wilting uudei His Majesty’s Royal fa 1 &, 22 
Sign Manual which, befoio the passing of the Government of I0 6, s 3 ] 
India Act, 1858, was lequired by law to be countersigned by the 
president of the Commissioners for the Affairs of India must 

in lieu thereof bo countersigned by the Secretary of State (c) 

(4) There are paid out of the revenues of India to the \2i&22 
Secretary of State and to his under secretaries respectively, 106, s 6 ] 
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the like yeaily salaries as may foi the time being be paid 
to any other Secretary of State and his under secretaries 
respectively (d) 

(а) The term ‘ levenues of India ’ is letamed heie and elsewhere, 
though in an Act of Parliament it might now be more accurate to speak 
of the revenues of British India 

(б) The Secretary of State is the mmistex thiough whom the autho¬ 
rity of the Crown ovei India is exercised in England, and thus corre 
sponds loughly to the president of tho Board of Control (Commissioners 
for tho Affairs of India), undei the system which prevailed before the 
Act of 1858 He is appointed by tho delivery of the seals of office, and 
appoints two under secretaries, one peimanent, who is a member of 
the Civil Service, tho other parliamentary, who changes with the 
Covemment The Act of 1858 authorized the appointment of a fifth 
principal Secretary of State, in addition to tho four previously existing 
(Home, Foreign, Colonial, and Wai) 

The office of Secrotaiy of State is constitutionally a unit, though there 
are five officers Henco any Secretary of Stato is capablo of performing 
the functions of any other, and consequently it is usual and propor to 
confer statutoiy powois 111 general terms on ‘ a (oi “ tho ”) Secretary 
of State’, an expression which is defined by the Interpretation Act, 
1889, as meaning one of Her Majesty’s principal Secietaries of State 
But in matters relating to India there are certain functions which must 
be exercised by the Secretary of State m Council See Anson, Law and 
Custom of the Constitution (third edition), vol 11, pt 1,168, pt 11,85186 

(c) See e g tho provisions as to removal of officers below, s 21 

( d) 1 e £5,000 to tho Secrotary of State, £2,000 to the permanent 
Under Secretary, and £1,500 to the Parliamentary Under Secretary 


The Council of India 

The 3 .—(1) The Council of India consists of such numbei of 

of° India members, not less than ten and not more than fourteen, as 
Vict & c~ 8eciettti y k>tate may from time to time determine (a) 
icf ’iT 13 ^ °* hlling any vacancy in the Council of India 

32 & 33 is vested in the Secretary of State 
Viet c 

97 , ss 1, (3) Unless at the time of an appointment to fill a vacancy 

7Edw VII, m the Council of India nine of the then cxibtmg members of the 
0 35 J council are persons who have served or resided in British India 
(6) for at least ten years, and have not last left British India 
more than five years before the date of their appointment, 
the person appointed to fill the vacancy must be so qualified 
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(4) Every member of the Council of India holds office, 
except as by this section provided for a term of seven vears (c) 

(5) The Secretary of State may for special reasons of 
public advantage reappoint for a further term of five years 
any member of the Council of India whose term of office has 
expired In any such case the reasons for the reappointment 
must be set forth in a minute signed by the Secretary of 
State and laid before both Houses of Parliament Save as 
aforesaid, a member of the Council of India is not capable 
of reappointment 

(6) Any member of the Council of India may by writing 
signed by him, resign lus office The instrument of resigna¬ 
tion must be recorded in the minutes of the council 

(7) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both Houses 
of Parliament 

(8) There is paid to each member of the Council of India 
out of the revenues of India the annual salary of one thousand 
pounds (d) 

(a) Tho Council of India is, 111 a certain, but very limited, sense 
the successor of the old Court of Directors Under the Act of 1858 
it consisted of fifteen members, eight appointed by the Crown, and 
seven elected, in the first instance, by the Court of Directors, and 
subsequently by the council itself The members of the council held 
office during good behaviour, but were removable on an address by 
both Houses of Parliament By an Act of 1869 (32 & 33 Viet c 97) 
the right of filling all vacancies in the council was vested in the Secretary 
of State, and the tenure was changed from tenure during good be 
haviour to tenure for a term of ten years, with a power of reappoint 
ment for five years, ‘for special reasons’ By an Act of 1889 (52 & 
53 Viet c 65) the Secretary of State was authorized to abstain from 
filling vacancies in tho council until the number should be leduced 
to ten An Act of 1907 (7 Edw VII, c 35) repealed the Act of 1889 
and made the provisions reproduced in subs (1) The Act of 1907 
also reduced tho salary of Members of Council thereafter appointed 
from £1,200 to £1,000, the term of office from ten to seven years, and 
the period between a member's last service in India and his appoint¬ 
ment to the council from ten to five years 

(b) It will be observed that service or residence in British India 
(see 21 & 22 Viet, c 106, s 1), not in Tndia, is the qualification 
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( c ) For members appointed before August 28, 1907, the term of 
office is ten years 

(d) For members appointed before August 28, 1907, the salary is 
£1,200 


Scat in 4. A member of the Council of India is not capable of 
disquah- 8lttln g or voting m Parliament 

for Parlia This restriction apphos to seats in both Houses of Parliament 
mcnt 

Vicfe* 3 5 - H dn y time a PP eais to Parliament expedient to 
106,8 12 ] reduce the number or otheivviso to deal with the constitution 


Claims to 0 f the Council of India, a membci of that council is not 
compensa 

tion entitled to claim any compensation foi the loss of his office, 01 
Vic t c ^ for any alteration in the terms and conditions undei which his 
g '”’ s 7 ^ office is held, unless he has served m his office foi a period of 


ten yeais 


This enactment is contained in tho Act of 1869 which changed tho 
tenure of membors of council The term of office has now been reduced 
to seven years 


Duties of 6. The Council of India, under the direction of the 
f2i'&°22 Secretary of State, and subject to the piovisions embodied 111 
Viet c ^ this Digest, conducts the business tiansactcd in the United 
Kingdom in lelation to the government of India and the 
coricspondencc with India 

Powcis of 7.— (1) All powers required to be exeicised by the Secretary 
12”* °* ^ tate m Council, and all powers of the Council of India, 

Viet c may be exercised at meetings of the council at which not 
106, s 221 . , 

less than live mcmbcis are present 

(2) The Council of India may act notwithstanding any 
vacancy in their nunibei 

President 8 —(1) The Secretary of State is the piesident of the 
president * Viuncil of India, with powei to vote 

[21&22 ( 2 ) The* Secietai\ of State in Council may appoint any 

2I membei of the Council of India to lie viee-piesident thereof, 
22 1 and the Seeietary of State may at any time remove any 
person so appointed 
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(3) At eveiy meeting of the Council of India the Secietary 
of State, or m his absence the vice-president, if present, or 
in the absence of both of them, one of the members of the 
council, chosen by the members present at the meeting, 


9. Meetings of the Council of India are convened and held 
when and as the Secretary of State directs, but one such 
meeting at least must be held in every week 

10. —(x) At any meeting of the Council of India at which 
the Secretary of State is piesent, if theie is a difference of 
opinion on any question, except [a) a question with respect to 
which a majority of votes at a meeting is by this Digest 
dedaied to be necessary, the deteimmation of the Secretary of 
State is final 

(2) In case of an equality of votes at any meeting of the 
council the person presiding at the meeting has a casting vote 

(3) All acts done at a meeting of the council in the absence 
of the Secretary of State lequire the approval in wilting of 
the Secretary of State 

(4) In case of difference of opinion on any question decided 
at a meeting of the council, the Secictaiy of State ma\ 
require that his opinion and the reasons for it be entered in 
the minutes of the proceedings, and any mcmbei of the 
council who has been piesent at the meeting may lcqunc that 
his opinion and any icasons foi it that he has stated at the 
meeting be also entered in like mannci 

(a) A majority of votes is necessary for decisions on the following 
matters 

1 Appropriation of revenues or property, s 21 

2 Issuing securities for money, s 28 

3 Sale or mortgage of property, s 31 

4 Contracts, s 32 

5 Alteration of salaries, s 80 

6 Furlough rules, s 89 

7 Indian appointments, s 90 

8 Appointments of natives of Tndia to offices reserved foi Indian 
Civil Service, s. 94 

9 Provisional appointments to posts on the Governor General s 
Council, s 83, and to reserved offices, s 95 


Meetings 
of the 
council 
[21 &22 
Viet c 
106, S 22 1 
Procedure 
at meet 
mgs 

131 &22 
Viet c 
106,s 23 ] 
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Commit 11, The Secretary of State may constitute committees of 
council the Council of India for the more convenient transaction of 
business, and direct what departments of business are to be 
106, s 201 under those committees respectively, and generally direct the 
manner in which all busmcss of the council or committees 
thereof is to be transacted (a) 

(a) The existing committees are Finance, Political and Secret, 
Military, Revenue and Statistics, Public Works, Stores, and Judicial 
and Public 


Order s and Dnpatrhe s 


Submis 12 .—(1) Subject to the provisions (a) embodied m this 

mon of 

orders, &c Digest, every ordei or communication pioposed to be sent to 
andrecorli India, and every order proposed to be made m the United 
thereon° nS by the Secretary of State under the Government of 

[21 & 22 India Act, 1858, must, unless it has been submitted to a meeting 
106, ss of the Council of India, be deposited in the council room for 

24 ’ 2t> the perusal of all members of the council during seven days 

before the sending or making thereof 

(2) Any member of the Council of Tndia may recoid, m 
a minute-book kept for that purpose, his opinion uith respect 
to any such order or communication, and a copy of every 
opinion so recorded must he sent forthwith to the Secretary 
of State 

(3) If the majority of the Council of India so record their 
opinions against any act proposed to be done, the Secretary of 
State must, unless he defers to the opinion of the majoiity, 

1 ecord his reasons for acting m opposition thereto 

(a) The qualifications relate to urgency orders under s 13 and 
secret orders undei s 14 


Provi 13 . —(1) Where it appears to the Secretaiy of State that 

cases of the dispatch of any communication or the making of any 
[2^22 orc * er > not being an order for which a majority of votes at a 
c ^ ^ meeting of the Council of India is by this Digest declared to 
be necessaiy (a), is urgently required, the communication may 
lie sent or order made, although it has not been submitted to 
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a meeting of the Council of India or deposited for the perusal 
of the members of that council 

(2) In any such case the Secretary of State must, except 
as by this Digest provided ( b ), record the urgent reasons for 
sending the communication 01 making the order, and give 
notice thereof to every member of the council 

(a) Seo note on s 10 

(b) The exception is under the next section, s 14 

14.— (x) Where an order concerns the levying of war or Provision 
the making of peace, or the treating 01 negotiating with anv seciet 
prince or State, or the policy to be observed with icspect to 
any prince or State, and is not an order for which a majority 
of votes at a meeting of the Council of India is by this Digest III, c 52, 
declared to be necessary («), and is an order which in the 3V4WUI 
opinion of the Secretary of State is of a nature to require 8s ’ 

secrecy, the Secretary of State may send the order to the 21 & 22 

Viet c 

Governor-General in Council or to any Governor in Council 01 106, s 27 ] 
officer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the members of that council, and without recording 01 
giving notice of the reasons for making the oidci ( b) 

(2) Where any dispatch from the Governor-General in [43 Geo 
Council, or from a Governor in Council, concerns the govern- 8i 22° 
ment of British India, 01 anv of the matters afoiesaid, and y l j£ 33 
111 the judgement of the authority sending the dispatch is of I0 M 28 1 
a nature to require secrecy, it mav be marked ‘ Secret ’ bv 
the authority sending it, and a dispatch so marked is not 
to be communicated to the members of the Council of India 
unless the Secretary of State so directs 

(а) See note on s 10 

(б) The Act of 1784 (24 Geo IIT, sess 2, c 2=;). which constituted 
the Board of Control, directed that a committee of secrecy, consisting 
of not more than three members, should be formed out of the directors 
of the Company, and, when the Board of Control issued orders requiring 
secrecy, the committee of secrecy was to transmit the oiders to India, 
without informing the other directors (See above, p 63 ) These 
directions wero reproduced by the Charter Act of 1793 (33 Geo III, 
c 52, ss. 19, 20), and by tho Chartei Act of 1833 (3 & 4 Will IV, c 85, 

ia»l N 
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SB 35> 36) The Government of India Act, 1858 (21 & 22 Viet c 106, 
s 27), direoted that orders which formerly went through the secret 
committee need not be communicated to the council, unless they were 
orders for which a majority of votes of the council was required There 
are similar provisions as to dispatches from India ‘ Secret ’ orders 
are usually communicated to the Political and Secret Committee of the 
council (See above, s 11 ) 

15 . —(1) Every order or communication sent to India, and 
[save as expressly provided by this Digest] every order made 
in the United Kingdom in relation to the government of India 
under this Act, must bo signed bv the Secretary of State (a) 
(2) Every dispatch from the Clovernoi-General in Council 
or fiom a Governor in Council must be addiessed to the 
Secretary of State ( b) 

(a) This reproduces the existing enactment, but of course applies 
only to official orders and communications It is not cleai to what 
provisions (if any) the saving refers 

{b) This recogm/es the right of the Govt rnments of Bengal, Madras, 
and Bombay to communicate directly with the Secretary of State, 
a right derived from a tuno when Madras and Bombay constituted 
independent presidencies together with the Presidency of Bengal, and 
before a general Government of India had been established 

16 When any order is sent to India directing the actual 
commencement of hostilities by Ills Maj<sty’s forces in India, 
the fact of the order having been suit must, unless the order 
has in the meantime been icvoked oi suspended, be communi¬ 
cated to both Houses of P.uliament within thicc months after 
the sending of the ordoi, or, if Paihamcnt is not sitting at the 
expiration of those three months, then within one month aftei 
the next meeting of Parliament (a) 

(a) See also s 24 

17 . It is the duty of the Govemoi-Geneial in Council to 
transmit, 10 the Hecretaiy of State constantly and diligently 
an exact particulai of all advices or intelligence, and of all 
tiansactions and matters, coming to the knowledge of the 
Governor-General in Council and relating to the government, 
commerce, revenues, 01 affans of India (a) 

(a) This reproduces an enactment contained in the Regulating Act, 
I773> bv which Wanen Hastings and his successors were directed to 
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correspond regularly with the Coml of Directors at home hut its 
re enactmont would probably not bo considered necess,it \ at the 
present day 


Establishment of Secretary of State 
—(i) No addition may be made to the establishment of Establish 
the Secictary of State in Council, nor to the salaues of the theScve- 
persons on that establishment, except by an order of His 
Majesty in Council, to bo laid before both Houses of Par- f-u & -i-i 
liament within fourteen days after the making thereof, or, if io6,ss 15, 
Parliament is not sitting, then within fomteen days after the u ’ * 
next meeting of Parliament 

(2) The regulations made by His Majesty for examina¬ 
tions, certificates, probation, 01 other tests of fitness m lelation 
to appointments to junior situations in the civil service appl\ 
to such appe mtments on the said cstahhshment 

(3) The Seeietaiy of State in Council may, subject to the 1 
foregoing provisions of this section, make all appointments 
to and promotions 111 the said establishment, and may 
lemove any officei 01 servant belonging to the establish¬ 
ment (a) 

(a) This w the enactment by which tho staff of the India Office is 
regulated 

19 . His Majesty may by wanant under the Royal Sign Pennons 
Manual, countersigned by the Chancellor of the Exehequei, Viet c " 
grant to any secretary, officer, or servant appointed on the 
establishment of the Secretary of State in Council such com- 
pensation, supeiannuation, or retiring allowance, 01 to his 
legal personal representative such gratuity, as may be granted 
to persons on the establishment of a Secretary of State undei 
the laws for the time being in force concerning superannuations 
and other allowances to persons having held civil offices in the 
public service, or to personal representatives of such pei sons («) 

(a) This gives the staff of the India Office pensions on tho civil 
service scale, 1 e one sixtieth of annual salary for each year of service, 
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subject to certain conditions and restrictions, or, since the Super¬ 
annuation Act of 1909, one-eightieth of annual salary and a lump sum 
in addition 


Indian Appointments 

[21 &, 22 20 . —(1) Except as provided by this Digest, all powers of 

106, s 37 ] making regulations m jelation to appointments and admis¬ 
sions to service and other matters connected therewith, and of 
altering or revoking such regulations, which, if the Government 
of India Act, 1858, had not been passed, might have been 
exercised by the Oomt of Diieetors or Commissioners for the 
Affairs of India, may be exercised by the Secretary of State 
in Council 

Indian (2) Provided that in any regulations foi the time being in 
merits' 1 f° rce f° r the organisation of the Indian Army provision must 

[21 & 22 be made for the benefit of the sons of peisons who have served 

Viet c 1 

too, si in India in the military 01 civil service of the Crown or of the 

21& 24 East India Company equally atl\ antageous with the provisions 
as to rmhtaiy cadetships 111 the Indian Army which were in 
s 1 1 foioe before the twentieth day of August one thousand eight 
hundred and sixty, and the selection of such persons is to 
be in accordance with icgulations made b\ the Secietan 
of State (a) 

(a) Sections 33, 34, 35 and 36 of the Government of India Act, 1838 
11111 as follows 

1 33 All appointments to cadetships, naval and military, and all 
admissions to service not herein otherwise expressly provided foi, 
shall be vested in Her Majesty, and the names of persons to be from 
lime to tune lecommendod for such cadetships and service shall be 
submitted to Her Majesty by the Secretaiy of State 

1 34 Regulations shall be made for admitting any persons, being 
natuial born subjects of Her Majesty (and of such age and quahfica 
tions as may be prescribed in this behalf), who may be desirous of 
becoming candidates for cadetships m the engineers and in the artillery, 
to be examined as candidates accordingly, and for prescribing the 
branches of knowledge in which such candidates shall be examined, 
and generally for regulating and conducting such examinations 
‘ 35 Not less than one tenth of the whole number of persons to be 
lecommended m anv year for military cadetships (other than cadet 
ships in the engineers and artillery) shall be selected according to such 
icgulations as the Secretary of State in Council may from time to time 
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make m this behalf from among the sons of persons who have served 
in India in the military or civil servico of Her Majesty, or of the East 
India Company 

‘ 36 Except as aforesaid, all persons to be recommended foi military 
cadetships shall be nominated by the .Secretary of Stato and members 
of council, so that out of seventeen nominations the Secrctaiy of State 
shall have two, and each mcmbei of council shall have one, but no 
person so nominated shall be lccommended unless the nomination be 
approved of by the Secretary of Stato in Council ’ 

When tho Government of India Act, 1858, passed, and foi some years 
afterwaids, tho Indian Aimy (taking European and Native together) 
was officered in two ways A certain number of cadets were appointed 
to Addiscombe, and thence, according to then success 111 passing the 
college examination, went to India in tho engineers, artillery, 01 in 
iantry Otheis leceived dnect cadetships, and went to India without 
piovious training Tho Act speaks of both classes alike as receiving 
cadetships But tho artillery and engineers wue not in practice taken 
into account in calculating the one tenth undei s 35 This being so, 
the effect of s 35 was, roughly speaking, that one tenth of the officcis 
appointed to tho Indian Army (oxclusivo of tho engmeeis and aitilleiy) 
must bo the sons of Indian seivants 

The Act of i860 (23 & 24 Viet c 100), which abolished the European 
Aimy, and which was passed on August 20, i860, provided that ‘ tho 
same or equal provision for the sons of persons who have served 111 
India shall be maintained 111 any plan foi tho reorganization of thu 
Indian Aimy’ The mode of appointment to tho Native Army was 
meantime altered In pursuance of this provision, an oidei was 
issued in 1862, under which tho Seuetaiy of .State makes appointments 
to cadetships at Sandhuist, fixed at twenty annually, limited to the 
sons of Indian seivants The expenses of tkeso cadets aie home by 
India, if then pecumaiy cncumstanccs aro such as to justify tho pay¬ 
ment Regulations as contemplated by s 35 of tho Government ot 
India Act, 1858, have boon made governing tho selection, and aro 
rigidly followed These cadetships diffei from the old ones in that 
thoy are not directly and necessanly connected with tho Indian Aimy, 
foi a cadet might pass fiom Sandhuist into tho British Aimy ami not 
into the staff coips But the object is, of corn so, to supply the Indian 
Aimy Tho word cadet’ in the Government ot India Act has no 
express limitation, anti tho piescnt cadets appear to fall within tho 
meaning of the term In piactice, appointments of cadets do not now 
go to the King 

Section 34 appears to be spent, and s 36 to bo vntually ltpealed by 
the abolition of the Indian Army The effect of tho other two sections, 
so fai as they are 111 force, is reproduced in tho Digest 

21 . —(1) His Majesty may, by writing under the Royal Sign 
Manual, countersigned by the Secretary of State, remove 01 
dismiss any person holding office undei the Crown 111 India 
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of oftiLoro. (2) A copy of any writing under the Royal Sign Manual 
[\\ G c eo 52) lemoving 01 dismissing airy such poison must, within eight 
3V4 wfll a ^ CT the signature thereof, be communicated to the 
IV, c 85, Secretaiy of State in Council 

2^ ^22 * (3) Nothing in this enactment affects [any of His Majesty s 

y-8 C 33 -j powcis over any officer in the army, 01] the powci of the 
Secretary of State [01 of any authonly m India] to remove 
01 dismiss any such person 

This is an attempt to reproduce the net lesult oi a series of enact¬ 
ments, which are still in the statute book, but the cailier of which 
wore intended to give the Crown power over servants of the East India 
Company, and, therefoie, are not wholly applicable to existing circum 
stances The saving words in squaio biackots do not repioducc any 
existing enactment, but repioscnt the effect of tho law 

Tho Chaitei Act of 1703 (33 Geo III, c 52) enacted (ss 35, 36) 
that 

‘ 35 It shall and may be lawful to and toi the King’s Majesty, his 
heirs and successors, by any writing oi instiuinont under his or their 
sign manual, countersigned by the president of the Board of Commis¬ 
sioners foi the Affairs of India, to remov e 01 recall any poison 01 persons 
holding any office, employment, 01 commission, civil 01 military, under 
the said united Company in India for the time being, and to vacate 
and make void all 01 every or any appointment oi appointments, 
commission or commissions, of any person 01 persons to any such 
offieos or employments, and that all and o\ eiy the pow ers and authon- 
tios of tho respective persons so removed, mailed, or whoso appoint¬ 
ment or commission shall be vacated, shall cease or deteinnne at 01 
from such lespcctive tunc 01 times as m the said wilting or writings 
shall bo expressed and specified in that behalf Provided always, 
that a duplicate or copy of cveiy such wntmg or instiument under 
His Majesty’s sign manual, attested by the said president for tho time 
being, shall, within eight days aftei the same shall be signed by His 
Majosty, his heirs oi successors, be transmitted or delivered to the 
chairman or deputy chairman for the tune being of the said Company, 
to the intent that the Court of Dnectois of tho said Company may be 
apprised thereof 

36 Providod alwav s, that nothing in this Act contained shall 
extend or bo construed to preclude or tako away tho power of the 
Court of Directors of tho said Company from removing or recalling 
any of tho officers or servants of the sard Company, but that the said 
court shall and may at all times have full liberty to rornove, recall, or 
dismiss any of such officers or servants at their will and pleasure, in 
the like manner as if this Act had not been made, any governor-general, 
governor, or commandei in chief appomted by His Majesty, his heirs 
01 successors, through the default of appointment by the said Court 
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of Directors, always excepted, anything heroin contained to the con¬ 
trary notwithstanding ’ 

The Charter Act of 1833 (3 & 4 Will IV, c 85, ss 74, 75) enacted 
that. 

‘74 It shall bo lawful for His Majesty by any writing under his 
sign manual, countersigned by the president of the said Board of 
Commissioners, to remove or dismiss any person holding any office, 
employment, or commission, civil or military, under the said Company 
in India, and to vacate any appointment or commission of any person 
to any such office or employment. 

‘ 75 Piovided always, that nothing in this Act contained shall tako 
away the power of the said Couit of Duectors to remove or dismiss any 
of tho officers or servants of the said Company, but that the said court 
shall and may at all times have full libeity to remove or dismiss any of 
such officers or sorvants at their will and pleasure ’ 

And finally tho Government of India Act, 1858 (21 & 22 Viet c 106, 
s 38), enacts that 

‘ Any writing under tho Royal Sign Manual, removing 01 dismissing 
any person holding any office, employment, or commission, civil or 
military, in India, of which, if this Act had not been passed, a copy 
would have boon lcquned to bo transmitted or deliveied within eight 
clays after being signed by Her Majesty to the chanman or deputy 
chairman of the Couit of Directors, shall in lieu thereof be communicated 
within the time aforesaid to tho Secretary of State in Council ’ 

Tho counteisignaturo of tho Secretary of State was substituted for 
tho countorsignature of tho president of the Board of Control by the 
Government of India Act, 1858 (See above, s 2 ) 

The tenure of persons serving undor tho Government of India, 01 
under a local Government, is presumably tenure during the pleasure 
of tho Crown In the case of Grant v The Secretary of State Jor India 
m Council, L R 2 C P D 455 (1877), the plaintiff, foimerly an ofccei 
m the East India Company’s service, appointed in 1840, and subse¬ 
quently continuing 111 the Indian Army when the Indian military and 
naval forces were transferred to the Crown, brought an action against 
the defendant for damages for being compulsorily placed by the Govern¬ 
ment upon the pension list, and so compelled to retire from the army 
It was held on demurrer that the claim disclosed no cause of action, 
because the Crown acting by the defendant had a general povei of 
dismissing a military officer at its will and pleasure, and that the 
defendant could make no contract with a nulitaiy officer m derogation 
of this power In the case of Shenton v Smith ( 1895), A C 229, which 
was an appeal from the Supreme Court of Western Austialia, it was 
held that a Colonial Government is on the same footing as the Home 
Government with respect to the employment and dismissal of servants 
of the Crown, and that these, in the absence of special contract, hold 
their offices during the pleasure of the Crown The respondent in 
that case, having been gazetted without any special contract to act 
temporarily as medical officer during the absence on leave of the actual 
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holder of the office, was dismissed by the Government before the leave 
had expired It was held that he had no ciuso of action against the 
Government In the case of Dunn v The Queen (1896), 1 Q B 116, 
it was held that servants of the Crown, civil as well as military, except 
in special cases where it is otherwise piovided by law, hold their offices 
only during the ploasure of tlio Crown In this case a petition of 
right had boon presented, and the case set up by the suppliant was 
that Sir Claude McDonald, Her Majesty’s Commissioner and Consul- 
Geneial for the Niger Protectorate in Africa, acting on behalf of the 
Crown, had engaged him in the service of the Ciown as consular agent 
in that region for a period of three years ceitain, and ho claimed damages 
for having been dismissed beforo the expiration of that period It 
appealed that Su Claude McDonald lumself held office only during the 
pleasure of the Crown Mr Justico Day held that contracts for the 
sorvico of the Crown were dotcrminablo at the pleasure of the Crown, 
and therotoro directed a veidiot and judgement foi the Crown The 
decision was uphold by the Court of Appeal Subsequently Mi Dunn 
brought an action against feir Claude McDonald, presumably fo> 
breach of contract, but the action was dismissed, and tho doctrine 
that an agent who makes a contract on behalf of his principal is liable 
to the other contracting party for a breach of an implied wairant of 
his authority to enter into the contract was held inapplicable to a 
contract made by a public servant acting on behalf of the Ciown 
Danny McDonald (1897), 1 Q B 401, 555 Sec Jthangu v S' oj 8 . 
Jor India, I L E 27 Bom 189, Vos& \ S oj S for India, 1 L R 33 
Cal 669 

It is the practice for tho Socretaiy of State 111 Council to make a 
foimal contiact with persons appointed 111 England to vanous blanches 
of the Government seivice m India, c g education officois, forost 
officers, men in the Geological Survey, and mechanics and aitificois 
on iailwa>s and other works, and many of these contiacts contain an 
agreement to keep the men in the service for a term certain, subject 
to a light of dismissal for particular causes Whether and how fai 
tho principles laid down 111 the cases of Shenton v Smith and Dunn v 
The Queen apply to theso contiacts, is a question which in the present 
state of the authorities cannot be considered fiee from doubt 

Tenuie duimg pleasuro is the ordinary tenuie of public soivants 111 
England, including those who belong to the ‘ permanent civil service,’ 
and the service of a member of the Civil Service of India is expressly 
declared by his covenant to continue during the pleasure of His Majesty 
Tenuie during good behaviour is, subject to a few exceptions (0 g the 
auditoi of Indian accounts see below, s jo), confined to persons 
holding judicial offices But judges of the Indian high courts are 
expressly declaied by statute to hold during pleasure seo below, 
s 97 The difference between tho two forms of tenure is that a person 
holding during good behaviour cannot be removed from his office 
except for such misconduct as would, m the opinion of a court of 
justice, justify his leinoval, whilst a person holding during pleasure 
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can be removed without any reason for his removal being assigned 
See Anson, Law and Custom of the Constitution (third edition), vol 11 
pt n pp 221 foil See also Wtilts v Gtpps, 6 State Trials, N S 311 
(1846), as to removal of judicial officers 


PART II 

Revenues ot India 

22.—(1) The icvenues of India die received lot and 111 the Apphta 
name of His Majesty, and may, subject to the provisions revtnuu) 
embodied in this Digcbt (a), be applied for the purposes of the y£ t & c I7 9S 
government of India alone « 2 7 

(4) There are to be charged on the levenues oi India 
alone— 42 1 & 2 

(а) all the debts of the East India Company, and c 18,*’4 

(б) all sums of money, costs, charges, and expenses which, y ]c * " t " 
if the Government of India Act, 1858, had not been 106] 
passed, would have been payable by the East India Com¬ 
pany out of the revenues of India in respect of any 
treaties, covenants, contracts, grants, or liabilities existing 

at the commencement of that Act, and 
(<) all expenses, debts, and liabilities lawfully contracted 
andmcuired on account of the government of India ( 6 ), 
and 

(<]) all payments uudei the Government of India Act, 

1858 

(j) For the puiposes ol this Digest the revenues ol India 
include— 

(a) all the territorial and othei revenues of 01 ausing m 
Bntish India , and 

( b ) all tributes and other payments 111 respect of any 
territories which would have been receivable by or in the 
name of the East India Company if the Government of 
India Act, 1858, had not been passed , and 

(c) all fines and penalties incurred by the sentence or ordei 
of any court of justice m British India, and all forfeitures 
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for crimes of any movable 01 immovable property (b) m 
Bntish India, and 

(d) all movable or immovable property (c) in British India 
escheating or lapsing for want of an hen or successor (d), 
and all piopcity m Bntish India devolving as bona 
vacantia foi want of a ughtlul owner 

(4) All other money vested in, 01 arising 01 acciuing from 
piopcity or rights vested in, His Majesty under the Govern¬ 
ment of India Act, 1858, 01 to be leccivcd 01 disposed of by 
the Seuetaiy of ytato 111 Council unclei that Act, must be 
applied 111 aid of the revenues of ludia 

(ct) The qualification refers to s 34, under which t litre is power to 
dispose of escheated property 

(6) Soo Shivabhajun v Secretary oj Stale for India, I L E 28 Bom 
314 . 321 

(c) The expression in the Act is ‘ leal or personal estate,’ but ‘ mo vablo 
or immovable pioporty ’ is more intelligible in India, wheie the lei ms 
aie defined by the General Clauses Act (X of 1897, 8 3 ( 2 5 )> ( 34 )) 

(d) As to the circumstances under which property m India may 
escheat or lapse to the Crown, see Collector oj Masulipatam v Cavahj 
Vemita Narraimpah, 8 Moore Ind App 500, and Ha nee Monet Kovoar 
v Mirza Humut Bahadoor.L It 3 I A 92 

Control of 23 . The expenditure of the levenues of India, both 111 
XT I nc ^ ia an( l elsewheie, is subject to the control of the Secretary 
pomhturo °* ^ ta ^ c 111 C° unci l> and no grant 01 appropnation of any 
of rove pait of those lovenues, 01 of any other propeity coming mto 
[2i C & 21 possession of the Secictary of State in Council by virtue 
^^41 -j of the Government of India Act, 1858, may be made without 
the concunence of a majority of votes at a meeting of the 
Council of India 

This section ot the Act ol 1858 has given use to questions as to the 
lelations between the Secietary of State and his council, and between 
the Secretaiy of State in Council and the Government of India 

On the first question there was an impoitant debate in the House 
of Lords on Apnl 29, 1869 (Hansard, 195, pp 1821-46), in which 
the Marquis of Salisbury and tho Duke of Argyll took part, and which 
was made remarkable by a diflerenco of opinion between high legal 
authorities on the construction of this section, one view, the stricter, 
being maintained by Lord Cairns and Lord Chelmsford, and a different 
\iew by the then Lord Chancellor, Lord Hatherley The discussion 
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showed that whilst the object, and to some extent the effect, of this 
soction was to impose a constitutional restraint on the powers of the 
Secretary of State with respect to the expenditure of money, yet this 
restraint could not bo effectively asseited m all casos, especially where 
Imperial questions weio involved For instance, the power to make 
war necessarily involves cxpendituie of 1 ©venues, but is a power for 
the exercise of which the concunence of a majority of votes at a meeting 
of the council cannot be made a necessary condition The Secretaiy 
of State is a member of the Cabinet, and in Cabinot questions the 
decision of the Cabinet must prevail 
As to the second point, questions have been laised as to the powers 
of the Indian Legislature to appropriate by Indian Acts to specific 
objects, provincial or Imperial, sources of income, such as feuy fees 
and other tolls, process fees, rates on land, licence taxes, and income 
taxes But a strict view of tho enactment in the Act of 1858 would 
be inconsistent with tho general couise of Indian legislation, and would 
give rise to inconveniences in practice 


24 , Except for pi eventing 01 repelling actual invasion oi 
His Majesty’s Indian possessions, or under other sudden and 
in gent necessity, the revenues of India arc not, without the 
consent of both Houseb of Parliament, applicable to defraying 
the expenses of any militaiy operation earned on beyond the 
external fiontiers of those possessions by His Majesty’s forces 
chaiged upon those revenues 

As to the object and effect of this enactmont, and 111 paiticular as to 
whether it lequues the consent of Parliament to be obtained before 
war is commenced, see Hansaid, 151, July 19, 23, 1858 (Debates on 
passing of Government of India Act), Hansaid 240, May 20, 21, 23, 
1878 (Employment of Indian Troops in Malta), Hansard, 243, Decern- 
bei 16, 17, 1878 (Afghan War), Hansard, 272, 273, July 27, 31, 1882 
(Egypt) > Hansard, 295, March 5, 9, 16, 1885 (Soudan), Hansaid, 
302, pp 322-47, Januaiy 25, 1886 (Annexation of Upper Buima), 
July 6, 1896 (Soudan), Apnl 13, 1904 (Tibet), Coirespondence as to 
incidence of cost of Indian tioops when employed out of India, 1896 
(C 8131), Anson, Law and Vu&tom of the ContLtuhon, col 11 part 11 
p 174 (third edition) See also s 16 of this Digest 
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25 .—(1) Such paits of the 10venues of India as are remitted 
to the United Kingdom, and all money aiming 01 accruing of ^ 
in the United Kingdom from any property 01 rights vested Bank 
in His Majesty for the purposes of the government of India, y,],* 
or from the sale or disposal thereof, must be paid to the ^’ 4 ® s 
Secretary of State in Council, to be applied for the purposes 22 & 2^ 
of the Government of India Act, 1858 s *3 4> 
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(2) All such revenues and money must be paid into the 
Bank of England to the ciedit of an account entitled ‘ The 
Account of the Secretaiy of State in Council of India ’ 

(3) The money placed to the ciedit of this account is paid 
out on drafts 01 orders, eithei signed by tyyo members of the 
Council of India and countersigned by the Secretary of State 
or one of his undei secretaries or his assistant under secietaiy, 
01 signed by the accountant-general on the establishment of the 
Secretary of State m Council or by one of the two senior clerks 
in the departments thataccountant-general andcounteisigned 
in such mannei as the Secretary of State 111 Council directs , 
and any draft 01 order so signed and countersigned effectually 
discharges the Bank of England foi all money paid theieon 

(4) The Secietary of State in Council may foi the payment 
of ouirent demands keep at the Bank of England such accounts 
as he deems expedient, and eveiy such account is to be kept 
in such name and be drawn upon by such person and 111 such 
manner as the Secietary of State m Council duects 

(5) There are raised in the books of the Bank of England 
such accounts as may be necessary in respect of stock vested 
111 the Secretaiy of State 111 Council, and any such account is 
entitled ‘ The Stock Account of the Secietaiy of State 111 
Council of India ’ 

(6) Every account referred to in this section is a public 
account (a) 

(a) This section represents the pi0visions of the Government of 
India Act, 1858, as modified by 22 & 23 Viet c 41, s 3, and 26 L 27 
Viet c 73, s 16, and by existing practice 

26. The Secietaiy of State in Council, by povvei of attorney 
executed by two members of the Council of India and countei- 
signed by the Secretary of State or one of his under secietanes, 
or his assistant under secretary, may authorize all or any of 
the cashiers of the Bank of England— 

(a) to sell and transfer all or any part of any stock standing 
in the books of the Bank to the account of the Secretaiy 
of State 111 Council , and 
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(b) to purchase and accept stock on any such account, 
and 

(c) to receive dividends on any stock standing to anv such 
account, 

and by any writing signed by two members of the Council 
of India and countersigned as aforesaid may direct the appli¬ 
cation of the money to be received in respect of any such 
sale or dividend 

Provided that stock may not be purchased or sold and 
transferred undei the authonty of any such general power of 
attorney, except on an order m writing directed to the chief 
cashier and chief accountant of the Bank of England, and 
signed and countersigned as aforesaid 

27 . All securities held by 01 lodged with the Bank of 
England 111 trust for 01 on account or on behalf of the Secictary 
of State in Council may be disposed of, and the proceeds 
thereof may be applied, as may be authorized by order in 
writing signed by two members of the Council of India and 
countersigned by the Seeretaiy of State or one of his undei 
secretaries, or his assistant under secretary, and directed to 
the chief cashier and chief accountant of the Bank of England 

28 . —(1) All powers of issuing securities for money in the 
United Kingdom which are for the time being vested in the 
Secretary of State m Council must lie exercised bv the 
Seeretaiy of State in Council with the concurrence of a 
majority of votes at a meeting of the Council of India 

(2) Such securities, other than debentures and bills, as 
might have been issued under the seal of the East India 
Company must be issued under the hands of two members 
of the Council of India and countersigned by the Secretary 
of State or one of his under secretanes, or his assistant under 
secretary 

(3) All debentures and bills issued by the Secretary of 
State in Council must bear the name of one of the under 
secretaries for India for the time being, and that name may 
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bo impressed or affixed by machinery or otherwise m such 
manner as the Secretary of State m Council dnects 

The provisions of this section are probably spont The enactments 
authorizing the Secretary of State to borrow under spooial Acts, or 
for special purposes, such as railways, aro not reproduced 

Accounts 29. —(1) (a) The Secretaxy of State m Council must, 
annually within the first fouitccn days during which Parliament is 
i^ £ °™ sitting next after the first day of May m eveiy yeai, lay 
meut before lioth Houses of Parliament— 

VictV" (u) An account foi the financial veaL preceding that last 
w6, ’ ^ 11 completed of the annual produce of the revenues of 
India, distuigmshing the same under the respective 
heads thereof, in each of the several provinces , and of 
all the annual receipts and disbursements at homo and 
abroad for the purposes of the government of India, 
distinguishing the same under the respective heads 
thereof 

(b) The latest estimate of the same for the last financial 
yeai 

(r) The amount of the debts chargeable on the revenues 
of India, with the lates of interest they respectively 
carry, and the annual amount of that interest 

(d) An account of the state of the effects and credits m 
each province, and m England or elsewhere, applicable 
to the purposes of the government of India, according 
to the latest advices which have been received thereof 
and 

(e) A list of the establishment of the Secretary of State 
m Council, and the salaries and allowances payable 111 
respect thereof 

(2) If any new or increased salary or pension of fifty 
pounds a year or upwards has been granted 01 created within 
any year in respect of the said establishment (b), the pai- 
ticulars thereof must bo specially stated and explained at 
the foot of the account foi that year 
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(3) The account must be accompanied by a statement 
prepared from detailed reports from each province in such 
form as best exhibits the moral and material progress and 
condition of India (c) 

(а) At somo time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
East India Revenue Accounts, and the Secretary of State for India 
or his representative in the Houso of Commons, on the motion to go 
into committee, makes a statement in explanation of the accounts of 
the government of India The debate which takes place on this state¬ 
ment is commonly described as the Indian Budget Debate The 
resolution in committee is purely formal 

(б) Tho words ‘ in respect of tho said establishment ’ represent 
the construction placed m practice on tho enactment reproduced by 
this section 

(c) This is tho annual ‘ moral and material progress report ’ A 
special repoit is published at tho expiration of each period of ten years, 
giving a very full and interesting account of tho general condition 
of India at that date The last of these decennial reports was 
in 1913 

30, — (1) (a) His Majesty may, by warrant under His 
Royal Sign Manual countersigned by the Chancelloi of the 
Exchequer, appoint a fit person to be auditor of the accounts 
of the Secretary of State in Council, and authorize that 
auditor to appoint and lemove such assistants as may be 
specified 111 the \v<11 rant 

(2) The auditor examines and audits the accounts of the 
receipt, expenditure, and disposal m the United Kingdom of 
all money, stores, and property applicable for the purposes 
of the Government of India Act, 1858 

(3) The Secretary of State m Council must by the officers 
and servants of his establishment produce and lay before the 
auditor all such accounts, accompanied by proper vouchers 
for their suppoit, and must submit to his inspection all books, 
papers, and writings having relation thereto 

(4) The auditor has power to examine all such officers and 
servants in the United Kingdom as he thinks fit 111 relation 
to such accounts, and the receipt, expenditure, or disposal 
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of such money, stores, and property, and for that purpose, 
by writing under his hand, to summon before him any such 
officer or servant 

(5) The auditor must repoit to the Secretary of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as he 
thinks fit, specially noting any ease, if such theie be, m which 
it appears to him that any money arising out of the revenues 
of India has been appropnatecl to othei purposes than those 
to which they are applicable 

(6) The auditor must specify in detail in his xoports all 
sums of money, stores, and property which ought to be 
accounted for, and are not brought into account or have not 
been appiopnatcd, in confoimitv with the provisions of the 
law, or which have been expended or disposed of without 
due authority, and must also specify any defects, inaccuracies, 
or irregularities which may appeal in the accounts, 01 in 
the authorities, vouchers, 01 documents having relation 
thereto 

(7) The auditoi must lay all Mich reports befoie both 
Houses of Parliament, with the accounts of the yeai to which 
the reports relate 

(8) The auditoi holds office dining good behaviom 

(9) There are paid to the auditoi and his assistants, out, of 
the revenues of Tndia, such salaries as His Majesty by warrant, 
.signed and countersigned as aforesaid, may direct 

(10) The auditor and his assistants are, for the purposes of 
superannuation allowance, in the same position as if they 
were on the establishment ot the Secretary of State in 
Council 

(a) The duties of the India Office auditor as to Indian revenues and 
expenditure correspond in some respects to the duties of the comp¬ 
troller and auditor-general with respect to the revenues of the United 
Kingdom But the reports of the India Office auditor are not referred 
to the Public Accounts Committee of the House of Commons As to 
the comptroller and auditor general, see Anson, Law and Cutlom of 
the Constitution (third ed ), vol 11 part 11 
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PART III 

Property, Contracts, and Liabilities 

31 . —(1) The Secretary of State in Council may, with the Power of 
concurrence of a majority of votes at a meeting of the Council of Stateto 
of India, sell and dispose of any property for the time being 8cll > mor ]‘ 

’ r j 1 r j e gage, an d 

vested in His Majesty for the purposes ot the government buy pro¬ 
of India, and raise money on any such propeity by way of [21&22 
mortgage and make the proper assurances foi any of those ^V 40 j 
purposes, and purchase and acquire any property 

(2) All pioperty acquired in pursuance of this section 
vests m His Majesty for the seivice of the government 
of India 

(3) Any assurance relating to real estate made by the 
authority of the Secretary of State in Council may be made 
under the hands and seals of three members of the Council 
of India 

32 . —(1) The Secretary of State in Council may, with the Contracts 
concurrence of a majonty of votes at a meeting of the Council tary 0 j 
of India, make any contract for the purposes of the Govern- ^ 

ment of India Act, 1858 Viet e 

106, 8 40 

(2) Any contract so made may be expiessed to be made 22 & 23 

by the Secretary of State m Council 4 , (9 5 

(3) Any contract so made which, if it were made between yn^ii] 
private persons, would be by law required to be under 

seal, may be made, varied, or discharged under the hands 
and seals of two mcmbeis of the Council of India 

(4) Any contiact so made which, if it weie made between 
private persons, would be by law required to lie signed by 
the paity to be charged therewith, may be made, varied, or 
discharged under the hands of two members of the Council 
of India 

(5) Provided that any contract for or relating to the manu¬ 
facture, sale, purchase, or supply of goods, or for or relating to 
affreightment or the carriage of goods, 01 to insurance, may, 

1691 O 
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subject to such rules and restrictions as the Secretary of State 
m Council prescribes, be made and signed on behalf of the 
Secretaiy of State in Council by any person upon his perma¬ 
nent establishment, duly empowered by the Secretary of State 
in Council in this behalf Contiacts so made and signed are 
as valid and effectual as if made as piescnbed by the fore¬ 
going provisions of this section Particulars of all contracts 
so made as aforesaid must be laid before the Secretary of 
State m Council in such mannei and form and within such 
tunes as the Secietaiv of State in Council piescubes 

(6) The benefit and liability of eveiy contract made m 
pursuanco of this section passes to the Secretary of State in 
Council for the tune being 

Powoi to 33 —(i) The Governor-General in Council and any local 
as3,ir te Government («) mav, on behalf and m the name of the 
mind* 0 " S <^taiy Ntate m Couucil, and subject to such provisions 
L22&23 01 icstnctions us the Secretaiy of State m Council, with the 

S3* i, 2 ^ concurrence of a majonty of votes at a meeting of the Council 
vlct of India, piescubes, sell and dispose of any movable or nnmov- 
59.8 2] a bl e property (/;) whatsoever in India, within the limits of 
then lespective governments, tor the tame being vested in 
His Majesty foi the purposes of the government of India, or 
raise money on any such property by way of moitgage, and 
make proper assuiances fot any of these purposes, and pur¬ 
chase or acquire any property, movable or immovable (b), 
in India within the said respective limits, and make any 
contiact for the purposes of the Government of India Aet, 
1858 (c) 

(2) Every assurance and contract made tot the purposes of 
this ssctionmust be executed bysuchperson and in such manner 
as the Governor-General m Council by resolution (d) directs or 
authorizes, and if so executed may be enforced by or against 
the Secretary of State in Council foi the tune being 

(3) Neither the Secietarv of State nor any member of the 
Council of India, nor any person executing any such assurance 
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or contract, is personally liable in respect thereof, but all 
liabilities in respect of any such assurance or contract are 
borne by the revenues of India 

(4) All property acquired m pursuance of this section 
vests m His Majesty for the service of the government of 
India 

(а) Tho words ‘ or any officer for the time being entrusted with the 
government, charge, or care of any presidency, province, or district ’ 
havo been construed m practice as including only lieutenant governors 
and chief commissioners, and not ‘district officers’ in the special India 
sense They are therefore represented in the Digest by the expression 
‘ local Government,’ as defined by s 124 of the Digest 

(б) The words in tho Act aro ‘ real or petsonal estate ’ 

(c) Soon after the passing of tho Government of India Act, 1858, 
it became necessary to legislate for tho purpose of detcimining how 
contracts on behalf of the Secretary of Stato 111 Council were to be 
made in India Before that Act it had been held that contracts made 
in England by tho East India Company as a governing power could 
only bo made under seal {Uibson v East India Company, 5 Bing N C 
262) Til India, at least 111 the president y towns, ceitain documents 
requited sealing for tho puiposo of legal validity Tho real seal of tho 
Company was in England, but copies wore kept 111 Calcutta, Madras, 
and Bombay, and documents sealed with these copies were generally 
accepted as sealed by tho Company Conti acts not under seal were 
made m Tndia on behalf of tho Company by various officials The 
transfer of the powers of the Company to the Secretaiy of Stato in 
Council disturbed all these arrangements, and tho Government of 
India Act, 1859 (22 & 23 Viet e 41), was accordingly passed for deter¬ 
mining tho officeis by whom, and tho mode in which, contiacts on 
behalf of tho Societaly of Stato in Council wue to be executed in India 
Tho Act was amended by the East Tndia Cmitiacts Act, 1870 (33 & 34 
Viet e 59) 

(d) See the resolution of the Government of India in tho Home 
Department of March 28, 1895, specifying the officers by whom parti¬ 
cular classes of instruments may be executed 

34 . The Governor-General m Council, and any other 
person authorized by any Act passed 111 that behalf by the 
Governor-General in Council, may make any grant or disposi¬ 
tion of any property 111 Bntish India accruing to His Majesty by 
forfeiture, escheat, or otherwise, to or in favour of any relative 
or connexion of the person from whom the property has 
accrued, or to or m favour of any other person 

As to escheat, see note (c) on s 22 above 


Power to 
dispose of 
escheated 
property, 
&c 

[16& 17 
Viet c 
95- * 27 ] 
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Rights 35 . — (1) The Sccietarv of State in Council may sue and 

bihtics of ^ je sue< ^ att we ^ m ^ n ^ ia as m England by the name of the 

Secretary Secretary of State m Council, as a body corporate (a) 
of State m 

Council (2) Eveiy person has the same remedies against the 
Vicfc” Secretary of State m Council as he might have had against 
the East India Company if the Government of India Act, 
22&2i 1.858, had not been passed ( h ) 

41, s 6 j (3) The property and effects foi the tune being vested in 

His Majesty for the purposes of the government of India, or 
acquitcd foi those pmposes, aie liable to the same judge¬ 
ments and executions as they would have been liable to in 
lespeet of liabilities lawfully incurred by the East India 
Company if the Government, of India Act, 1858, had not 
been passed 

(4) Neithei the Seeietary of State nor any member of the 
Council of India is peisonally liable 111 respect of any contract 
enteied into or other liability incurred bv the Secretaiy of 
State 01 the Secretaiy of State m Conned in his or then 
official capacity, nor m respect of any contract, covenant, or 
engagement of the East India Company, but all such liabilities, 
and all costs and damages in lespeet thereof, are borne by 
the levenuos of India 

(a) Although tho Secretary of State is a body coiporate, or in the 
same position as a body coiporate, for tho puiposo of contracts, and of 
suing and being sued, yet ho is not a body corporate for the purpose 
of holding propeity Such property as formerly vested, or would 
have vested, in the East India Company, now vests in tho Crown 
Nee the remarks of James, L J, in Kinlocl v Secretary of Slate in 
Council (1880), L R 15 Ch D 1 The Secretary of State in Council 
has privileges in respect of debts due to him in India similar to those 
of the Crown m respect of Crown debts in England ( The Secretary 
of Slate for India v Bombay Landing and Shipping Company, 5 Bom 
H C Rep 0 C J 23) 

(b) An action does not he against the Ciown in England The only 
legal remedy of a subject against the Crown in England is by petition 
of right 

Until 1874 it was doubtful whether a petition of right would lie 
except for restitution of property detained by the Crown But in 
that year it was decided that a petition would lie for damages for 
breach of contract (It v Thomas,!, R 10 Q B 31), and that decision 



Ill] DIGEST OF STATUTORY ENACTMLNIS T97 

has been followed m subsequent cases A petition of right docs not 
lie for a tort except where the wrong complained of is detention of 
property, the reason alleged being the maxim that the king can do no 
wrong For a wrong done by a person in obedience or professed 
obedience to the Crown tho lemedy is against the wiongdoei himself 
and not against his ofhcial superior, because the ultimato superioi, 
the Crown, is not liable Seo Clode, Law and Practice of Petition oj 
Bight, and R v Lords Commissioners oj the Tieasury, 7 Q B 38/, and 
Raleigh v Goschen, [1898J x Ch 73 

A petition of light does not lie m lespect of piopeity detained 01 
a contract broken in India 

In the case of Frith v Reg , L R 7 Ex 365 (1872), tho suppliant, 
by petition of right, sought to recover from the Crown a debt alleged 
to have become due to the porson whom he represented from the 
Sovereign of Oudh, before that province was annexed in 1856 to the 
territories of the East India Company But it was held that, assuming 
the East India Company became liable to pay tho debt by reason of 
the annexation of tho province, tho Secretary of State for India in 
Council, and not the Ciown, was, under the provisions of the Govern¬ 
ment of India Act, 1858, the person against whom tho suppliant must 
seek his remedy, and that consequently a petition of right would not 
lie It was pointed out that tho remedy by petition of right was in¬ 
applicable, as it was plain that tho revenues of England could not be 
liable to pay tho claim, and that consequently a judgement for the 
suppliant would be barren See also Voss v The Secretary of Stale Jor 
India m Council, L R 19 Ex 509, and Reiner v Margins of Salisbury, 
L R 2 Ch D 378 

Under the enactments reproduced by this section theie is a statu 
toiy remedy against tho Secretaiy of State 111 Council, and that remedy 
is not confined to the classes of cases for which a petition of right would 
lie in England See the judgement of Sir Baines Peacock, C J, in 
the caso of the P <L 0 Company \ Secretary of State Jor India in 
Council (1861), 2 Bouiko 166, 5 Bom H C R Appendix A, and 
Mayne’s Criminal Law oj India, pp 299 sqq In Secretary of State Jor 
India m Council v Moment, L R 40 Indian Appeals, 48 (1912), it was 
held that the remedy against the Secietary of State in Council undci 
21 & 22 Viet c 106, s 65, could not be takonaway by Indian legislation 
On the other hand it would appear that, apart fiom special statutory 
provisions, the only suits which could have been brought against the 
East India Company, and which can be brought against the Secretaiy 
of State in Council as successor of the Company, are suits in lespect of 
acts done in the conduct of undertakings which might be carried on 
by private individuals without sovereign powers See Nobm Chunder 
Deyv The Secretary of Slate far India,I L R 1 Cal 11 (1875), Jehangir 
M Cursetji v Secretary of State Jor India m Council (1902), I L R 

27 Bom 189, Shivabhajan v Secretary of State for India I L R 

28 Bom 314 

A suit or action against the Secietaiy of State 111 Council may 
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sometimes be met by the plea that the act complained of falls within the 
category of ‘ acts of State,’ and accordingly cannot be questioned by 
a municipal court A plea of this kind was raised successfully in 
several cases by the East India Company with respect to proceedings 
taken by them, not m then character of trading company but in their 
chaiacter of terntoiial sovereigns (As to the distinction between 
these two chaiacteis, sco Gibson v East India Company (1839), 5 Bing 
N C 2O2 , liaja of Coory \ Edit India Company (i860), 29 Beav 300, 
at p 308 , and the (ases noted Ixlow ) And the principles laid down 
in these cases have been followed in the case of similar proceedings 
against the Sou ct ary of State in Council 

Tho question whether the East Iudia Company wcie acting as a 
soveioign power 01 as a private company was raised in Moodalay v 
The. East India Company (1785), 1 Bro C C 469 (referred to in 
Pnoleauv United States ( 1866), L It 2 Eq 659), but tho first reported 
case in which the Company successfully laiscd the dtfeneo that they 
were acting as sovereigns, and that tho acts complained of wore 1 acts 
of State,’ appears to have boon The Nabob 0/ the Carnatic v East India 
Company (1793), 1 Ves Ji 371, 2 Vos Jr JO, 3 Bro C C 292, 
4 Bio C C 100 This was a suit f01 an account brought by tlic Nabob 
of Arcot against the East India Company On the heni ing it appeared 
by the Company's answer that th< subject matte 1 of the suit was 
a matter of jiohtical tieaty between the Nabob and the Company, the 
Company having acted thioughout the trmsaction in then political 
capacity, and having been dealt with by tho Nabob as if they wore an 
independent sovereign O11 this ground tho bill was dismissed 

The samo principle was followed in the case of The East India Com 
panyv Si/ed Aliy (1827), 7 Moo lnd App 355, where it was held that 
the resumption by tho Madras Cloveminent of a ‘ jaghire ’ granted by 
former Nawabs of the Carnatic before the date of cession to the East 
India Company and the regrant by the Madras Government to another, 
was such an act of sovereign power as precluded tho Couils from taking 
cognizance of tho question in a suit by the hoirs of the otiginal giantee 

The case of Bedreechund v Elphmstone (1830), 2 State Trials, N S 
379, 1 Knapp P 0 316, raised the question as to tho title to booty 
taken at Poonah, and alleged to bo the property of the Peishwa It 
was held that the transaction having been that of a hostile scizuro 
made, if not flagrante yet nondum ce&sante bello, a municipal court had 
no jurisdiction to adjudge on the subject, and that if anything had 
been done amiss, recoiuso could be had only to the Government for 
redress This decision was followed in Ex pte 1 ) F Marais (1902), 
A C 109 

In tho Tanjore case, Secretary of Stale in Council of India v Kamachee 
Boye Sahaba (1859), 13 Moo P C 22, a bill was filed on the equity side 
of the Supreme Court of Madras to establish a claim as pnvate property 
to cortain property of which the Government had taken possession, 
and for an account The acts in question had been done on behalf of 
the Government by a commissioner appointed by them in connexion 
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with the taking ovei of Tanjore on the death of the Raja Sivaji without 
heirs It was held that as the seizure was made by the British Govern¬ 
ment, acting as a soveieign Power, through its delegate, the East 
India Company, it was an act of Stale, to mquue into the piopricty 
of which a municipal court had no jurisdiction Lord Kingsdown, 
in delivering judgement, remarked that ‘the general pi maple of law 
could not, with any colour of reason, be disputed The tiansactions 
of lndcpmdcnt States between each othei are governed by other laws 
than tlioso which municipal couits administer Such courts have 
neither the means of diciding what is right noi the powei of enforcing 
any decision which they make ’ It was held that the act complained 
of fell within this punciplc ‘ Of the propriety or justice of that act,’ 
lcmarkod Lord Kingsdown, 1 neither the (Joint below 1101 the Judicial 
Committee have the means of foiming, or the light of expicssmg if 
they had foimcd, any opinion It nuj have been just 01 unjust, 
politic 01 impolitic, benehcial 01 injurious taken as a whole, to those 
whose interests aio allccted These aie considerations into which 
thou loidships cannot entci It is sullicient to say that, even if a 
wiong has been dom, it is a wrong foi which no municipal couit of 
justice can aft01 d a remedy ’ 

T11 tho Coorg ease, ltajn oj Corny \ East India Company (18(10), 
29 Beav 300, the East India Company had made war against tho 
Raja of Cooig, annexed his temtoiy, and t iken Ins piopcity, including 
somo of the Company’s notes The laja hied a bill against tho East 
India Company, but it was held that the Company had acted in thou 
sovereign capacity, and tho bill was dismissed 

I11 tho Delhi case, linjn Suhg Ham v Secrdary oj Elate Jor India in 
Council (1872), L It Ind App fcsupp Vol, p 1x9, tho question was 
as to tho validity of tho seizure, aftor the Indian Mutiny, of estates 
foimeily belonging to tho titulai King of Delhi Hero also it was 
held that the seizure was an act of State, and as such w'as not to bo 
questioned in a municipal couit 

In Sirdar Bhagwan Singh v Suretary oj State Jor India in Council 
(1874), L It 2 Ind App Cas 38, an estate belonging to a iormei chief 
in the Punjab hail been seized by the Crown, and tho question was 
whothei it had been so seized in light of conquest 01 by vutue of a legal 
title, such as lapse 01 escheat It was held that tho seizure had been 
mado in light of conquest, and as such must be regarded as an act of 
State, and was not liable to bo questioned in a municipal court 

Forester and others v Secielary oj Stale Jor India in Council (1872), 
L R Ind App Supp Vol, p 10, is a case on the othei sido of the line 
in this case the Government of India had, on the death of Begum 
Sumroo, lesumed pioperty formerly belonging to her, and tho logality 
of thoir action was questioned by her heirs It appeared that the 
Begum had very nearly, but not quite acquired the position of a petty 
Indian sovereign, but that she was a British subject at tho timo of her 
death, and that tho seizure in quostion was not the seizure, by arbi¬ 
trary power, of territories which up to that time belonged to another 
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sovereign State, but was the resumption, undei coloui ot a legal title, of 
lands previously held from the Government by a subject under a par 
ticulai tenure, on the alleged determination of that tenure, and that 
consequently the questions raised by the suit were recognizable by 
a municipal court 

Doss v Secretary of State for India in Council (1875)5 L R 19 Eq 509, 
■was a case arising out of the extinction of a soveieign power in India, 
though not in consequence of hostilities It was a suit brought in the 
English Court of Chancery by creditors of the late King of Oudh against 
tho (Secretary of State as his successor It was held that as the debt 
had boon incurred by tho late king in his capacity as sovereign, and 
could not have been enfoicod against him as a legal claim, it did not, 
upon tho annexation of tho kingdom of Oudh, become a legal obligation 
upon tho East India Company, and therefore was not, by tho Act of 
1858, transferred as a legal obligation against the Secretary of State, 
and on this ground a demurrer to tho bill was allowed 

In the case of Grant v Secretary of Stale foi India m Council (1877), 
2 C P D 445 , 46 L J C 681, a demurrer was allowed to an action 
by an officer of the East India Company’s service who had been com¬ 
pulsorily retired under the order of the Government of India Here 
tho plaintiff was clcaily a British subject, but nothing turned upon this 
Foi the order was hold, as an act of administration in the public sei vice, 
to bo within tho high powers of government formerly entrusted to the 
East India Company (not as a tiading company, but as a subordinate 
Government) and now to bo exercised by the Government of India 
In effect the question was not of a sovereign act, but of the powers of 
high (but still subordinate) officers of Government 

In Kmlock v Secretary of State for India (1879), L R 15 Ch D 1 
and 7 App Cas 619, which was one of the Banda and Kirwee cases, 
it was held that a royal warrant granting booty of war to the Secretary 
ot fcjtalo for India in Council in trust to distribute amongst the persons 
found entitled to share it by the decice of the Court of Admiralty, did 
not operate as a transfer of property, or create a trust, and that the 
defendant, boing merely tho agont of the sovereign, was not liablo to 
account to any of tho parties found entitled 

In Walker v Baird, [1892] App Cas 491, which was an appeal to 
the Privy Council fiom the Suprome Court of Newfoundland, it was 
held that the plea of ‘ act of State,’ in tho sense of an act, tho justifies 
tion of which on constitutional grounds cannot be inquired into, cannot 
be admitted between British subjects in a British colony In this 
case tho plaintiff complained of interference with lus lobster factory, 
and the defendant, a captain of one of Hei Majesty’s bhips, pleaded 
that he was acting in the execution of his duty, in carrying out an 
agreement between the Queen and the Republic of Fiance But the 
defence was not allowed 

In Cook v Spngg, [1899] AC 572, it was held that grantees of 
concessions made by the paramount chiof of Pondoland could not, 
aftor tho annexation of Pondoland by the Queen, onforcc against the 
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Oiown tho privileges and rights confeired by the concessions The 
language used in the Tanjore case was quoted with approval 

In West Rand Central Gold Mining Company Limited v The King, 
[1905] 2KB 391, it was held, on demurrer to a petition of right, that 
damages could not be recovered against the Crown in respect of gold 
‘ commandeered ’ by the Boer Government before the annexation of 
the Transvaal 

The facts in Dhuleep Singh’s case, Salaman v Secretary oj Stale for 
India in Council, [1905] 1 K B 613, resembled thoso in the Tanjore 
case When the Punjab was annexed, the East India Company con 
liscated the State property, granted Dhuleep Singh a pension for life, 
assumed the custody of his person during his minority, and took 
possession of his private property It was held that these were acts 
of State, and that an action would not lie against the Secretary of 
State in Council for arrears of the pension and for an account of tho 
personal property 

On ‘acts of State,’ see furtliei, Maync, Criminal Law of India, 
pp 318 sqq, the article ‘Act of State’ 111 the Encyclopaedia of the 
Laws oj England, and tho cases collected in the notes on The Queen v 
The Commissioners of the Treasury, L R 7 Q B 387, in Campbell’s 
Ruling Cases, vol 1 pp 802 sqq The notes on Indian cases in that 
v olume have been partially reproduced above Mi Harrison Moore’s 
recent essay on Act of State in English Law (London, 1906) covers 
wider ground, and touches on many points 111 the ‘ troublesome 
borderland of law and politics ’ 

In suits or actions agamst the Secretary of State for breach of con¬ 
tract of service, regard must also be had to the principles regulating the 
tenure of servants under the Crown (see note on s 21 above) 

And, finally, the liability of the Secretary of State in Council to be 
sued does not deprive the Crown of the privileges to which it is entitled 
by virtue of the prerogative In Ganpat Pataya v Collector of Canara 
(1875), I L It 1 Bom 7, the priority of Crown debts over attachment 
was maintained, and West, J , said—* It is a unneisal rule that pre¬ 
rogative and the advantages it affords cannot be taken away except by 
the consent of the Crown embodied in statute This rule of inter¬ 
pretation is well established, and applies not only to the statutes passed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England ’ 

As to the legal liability of a colonial governor, Sir W Anson says— 
‘ He can be sued in the courts of the colony m the ordinary form of 
procedure Whether the cause of action springs from liabilities in¬ 
curred by him in his pnvato or in his public capacity, this rule would 
appear to hold good Though he represents the Crown he has none 
of the legal irresponsibility of the sovereign within the compass of his 
delegated and limited sovereignty ’ Law and Custom of the Constitu¬ 
tion, 3rd ed , vol 11 pt 11 p 81 See Hill v Bigge, 3 Moore P C 465 , 
Musgrove v Pulido, L R 5 App Cas 102 , Nireaha Tamaki v Baker, 
App Cas , [1901] pp 561, 576, and Keith, Responsible Government m 
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the Dominions, vol 1 pt u chap 11 Tho position of the Lord Lieutenant 
of Ireland appears to be different See Anson, lb 
The procedure in suits against the Government in India is regulated 
by Order xxvu m tho first schedule to the Code of Civil Procedure 
(Act V of 1908) 


PART IV 

Tiih Govurnob-Ggnj-ral jn Council 
General Power vs of Governor-General in Council 

36. —(1) The .superintendence, dnechon, and conti ol ol the 
civil and militaiy government of J 3 iltisli India is vested 111 
the (lovei 1101-General of India 111 Council (a) 

(2) The Govcinoi-Gencial 111 Council is required to pay 
due obedience to all .such oideis as he ma\ leteivc fiom the 
Neeietaiy of State (/>) 

(a) It is difficult to lcproduce with accui.ioy ciiactincnts which icgu- 
Iated the powers and duties of the Govci 1101 General and hit. Council 
m tho days of the East India Company 
Section 9 of the Regulating Act of 1773 (r3 Cco III, c 63) enacts 
that ‘ tho said govc 11101 general and council’ (1 e the Covcrnor Gcneial 
and Council of Bengal), ‘ 01 the major pait of them, shall have 
powei of sujiermtending and controlling the presidencies of Madras, 
Bombay, and Bencoolen respectively, so far and 111 so much a.s that it 
shall not be lawful for any picsident and council of Madras, Bombay, 
or Bencoolen ’ to make wai 01 treaties without the provious consent 
of tho governor general and council, except in cases of imminent 
necessity or of special orders from the Company See s 49 of this 
Digost Section 39 of the Chatter Act of 1833 (3 & 4 Will IV, c 85) 
declared that ‘The superintendence, direction, and contiol of the 
wholo civil and military government of all tho said teriitones and 
revenues in India shall bo and is hereby vested in a governor-general and 
councillors, to bo styled “ The Governor-General of Indiarn Council ” ’ 
Since India has been placed under the direct government of tho 
Crown the governor general has also been viceroy, as the representative 
of the sovereign Lord Canning was tho hrst viceroy 
Tho Governor Genoral in Council is often described as the Govern¬ 
ment of India, a description which is recognized by Indian legislation 
(X of 1897, s 3 (22)) 

Of course the reproduction of statutory enactments embodied in this 
Digest is not an exhaustive statement of the powers of the Governor- 
General in Council For instance, the powers of the Government of 
India, as the jiaramount authority in India, extend beyond the limits 
of British India 
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Again, the Governor-General in Council, as representing the Ci own 
in India, enjoys, in addition to any statutory powers, such of the powers, 
prerogatives, privileges, and immunities appertaining to the Crown 
as are appropriate to the case and consistent with the system of law 
111 force in India Thus it has been decided that the lule that the 
Crown is not bound by a statute unless expiessly named therein applies 
also 111 India See Secretary of Stale for India v Bombay Landing and 
Shipping Company, 5 Bom H C Rep O C J 23 , Canpat Pataya v 
Collectoi of Canai a, I L R 1 Bom 7 , The Secretary of State for India 
\ Matthurabhai, I L R 14 Bom 213, 218, Bell v Municipal Com¬ 
missioners for Madias, I L R 25 Mad 457 The Governor General 
in Council has also, by delegation, powers of making treaties and 
arrangements with Asiatic States, of exeicising junsdiclion and other 
powers in foreign territory, and of acqumng and ceding territory 
See Damodhar Khan v Deoiam Khanji, I L R 1 Bom 367, L R 
2 App Cas 332 , Laclinn Nurayan v lfaja Piatab Singh, I L R 
2 All 1 , Ilemchand Deochand v Azam Sakarlal Chhotamlal and The 
Talula of Kotda Sungani v The Stale of Cornlal, A C , [1906] 212, and 
below, p 417 Moreovei, the Government of India has powers, 
lights, and pnvileges denied, not fiom the English Crown, but from 
the native piinces of India, whoso lule it lias superseded Eor instance, 
the rights of tho Government in respect of land and mmeials 111 India 
are different fiom the rights of tho Ciown 111 respect of land and mmeials 
in England Whcthei and 111 what casts tho Governor General has the 
pieiogativo of pardon has been questioned The povvei is not expiessly 
conferred on him by his wairant of appoint ment, but it w oultl be strange 
if I10 had not a power possessed by all colonial governois Howevei, 
the power of remitting sentences under the Code of Criminal Procedure 
makes the question of little practical importance As to the jireroga- 
tives of tho Crown in India and elsewhere, see Clutty, Prerogatives of 
the Crown, Forsyth, Cases and Opinions, chap v, and Campbell’s 
Bulmg Cases, vol vm pp 150-275 

Tho Madras and Bombay Armies Act, 1893 (56 & 57 Viet c 62), 
took away tho military contiol and authority picviously exercisable 
by tho Governments of Madras and Bombay As to the power of 
tho governor general to grant military commissions, see the note 
below, p 295 

( b ) This reproduces part ot s <> of the Regulating Act (13 Geo Ill, 
c 63), which directs that ‘ tho said governoi general and council for 
the tune being shall and they aio lioreby dncctcd and icquircd to 
obey all such orders as they shall leceive fiom the Couit of Ihieetors 
of the said united Company ’ This enactment was necessary at a time 
when tho relations to be regulated were those between the statutory 
governor-general and his council on the ono hand and the dnectors 
of the Company on the other, and, being still on tho statute book, is 
reproduced hero But, of course, the relations between the Secretary 
of State and the Government of India are now regulated by constitu 
tional usage 
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The Gove) nor-General 

The 37. The Governor-General of India is appointed by His 

general^ Majesty by warrant undei tlie Royal Sign Manual 

[21 &22 The appointment of the govemoi general is made on the advice 
, , of the Prime Minister 

’ " The governor-general usually holds othce foi a teim of hvc yeais 

As to his lesignation, see below, s 82 


The Conncxl 0/ the Governor-General 


Conatitu 38. The council of the Governor-General of India, as con- 
governor fctituted for executive purposes, consists of the ordinary meni- 
council 8 bers, an< f °f the extraordinary member (a) (if any) thereof (6) 

(a) See s 40 

( b ) This section does not reproduce any specific enactment, but 
represents the existing law 


Ordmaiy 
members 
of council 
[21 &22 
Viet e 
106, s 7 
24&25 

Viet e 
6 ;,s 3 
3-2 & 33 
Viet c 
97 , s 8 


4Edw VII, 
c 26 J 


39.—(1) The ordmaiy members ol the govemor-geneial’s 
council are appointed by His Majcstj by warrant under the 
Royal Sign Manual 

(2) The number of the oidinaiy members of the governoi- 
general’s council is live, or, if His Majesty thinks ht to appoint 
a sixth member, six (a) 

(3) Of the ordinary members of the govemoi-generars 
council, three must be persons who at the time of their 
appointment have been for at least ten years 111 the service 
of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than live years’ standing (6) 

(4) If any person appointed an ordmaiy member of the 
governor-general's council is at the time of his appointment 
111 the military service of the Crown, he may not, during his 
continuance 111 office as such member, hold any military 
command or be employed in actual military duties (c) 


(a) The number is at present six The power given by 37 & 38 Viet 
t 91 to appoint a sixth inembei specified 11} for public works purposes 
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was made a general power by 4 Edw VII, c 26 Under existing arrange¬ 
ments the business of the Government of India is distributed between 
nine departments—Finance, Foreign, Home, Legislative, Revenue and 
Agriculture, Public Works, Commerce and Industry, Army, Education 
Of these the Foreign Department is under the immediate super¬ 
intendence of the governor-general, and the Army Department is under 
the commander in chief of His Majesty’s forces in India (see s 40 of 
Digest) The charge of the other departments is distributed between 
the other members of council 

The term of office of a member of council is by custom five years 
As to leave of absence, resignation, and conditional and temporary 
appointments, see below, ss 81-87 

( b) The member of council who is required to hold these qualifica¬ 
tions is usually styled the law member The first holder of the post 
was Lord Macaulay He and his successors, down to 1853, were not 
members of the oxocutive council, and his duties during this period 
are described by Sir Barnes Peacock in a minute of November 3, 1859, 
and by Sir H S Maine in his minute of May 5, 1866 (Minutes, No 42) 
By the Act of 1853 ( I( 5 & 17 Viet c 95) he was placed in tho same 
position as the other ordinary members of the governor general’s 
council Ho is at the head of a department of his own, the Legislative 
Department, which was formerly a branch of the Home Department, 
but which was, in pursuance of Sir H S Maine’s recommendations 
(see Minutes by S11 H S Maine, No 84), constituted a separate depart¬ 
ment in 1869 The duties of this department, and its relation to the 
other branches of the Government of India, are regulated by the rules 
and orders for the transaction of business in the council of the governoi - 
general Practically, its functions are to prepare the drafts of all 
legislative measures introduced into the governor general’s council, 
to consider, and m some cases to settle, the form of regulations sub 
mitted under the Government of India Act, 1870 (33 Viet c 3), and 
of the rules and regulations made under powers given by Acts of tho 
governor general’s council, to consider Bills and Acts of the local 
legislatures with reference to penal clauses and other special points, 
and to advise other departments of the Government on various legal 
questions Tho law member of council takes charge of some of the 
Bills introduced into the governor-general’s council, and is a membei 
and usually chairman of the select committees to which those Bills are 
referred As to the general nature of his work, see the chapter on 
Legislation under Lord Mayo, contributed by Sir James FitzJames 
Stephen to Sir W W Hunter’s Life of Lord Mayo (vol 11 chap vm) 
See also Sir H S Maine’s Minute of 1868 on Over legislation (Minutes, 
No 204) 

(c) The military supply department and the office of the member in 
charge of that department have now been abolished See East India 
(Army Administration) Report, 1909 Cd 4574 A sixth member, 
placed in charge of the subject of education, was added in 1910, 
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40. — (1) The Secretary of State in Council may, if he 
thinks fit, appoint the commander-in-chief for the time being 
of His Majesty’s forces 111 India an extiaordmary member 
of the governor-general's council, and m that case the com- 
mander-m-chief has lank and precedence in the council next 
after the governor-general (a) 

(2) When and so long as the governor-general and his 
council are in any piovmee administered by a governor in 
council, the governor of that province is an extraordinary 
member of the govei nor-general’s council (b) 

(a) In practice, the commander m chief is always appointed an 
extraordinary member of council Under regulations made m 1905 
he is m charge of the army department 

(b) In practice, meetings of the governor-goneral and his council 
are not held within the presidcncic-. of Bengil, Madras, and Bombay 

41. —(1) The governor-general’s council hold ordinary 
meetings, that is to say, meetings tor executive purposes, and 
legislative meetings, that is to say, meetings foi the purpose 
of making laws 

(2) The ordinary and extiaordmary members of the govcinoi- 
general’s council aie mlitled to be picsent at all meetings 
thereof 

This section does not rcpiodueo any specific einctment, but icpio- 
seats existing law and practice 

42. — (1) The ouhnary meetings of the governor-general’s 
council are held at such places 111 India (a) as may be ap¬ 
pointed by the Govemoi-Geneial m Council 

(2) At any ordmaiy meeting of the governor-general’s 
council the goveruoi-general or othei person prcsiduig and 
one ordinary membei of his council may exercise all the 
functions of the Governor-General 111 Council (6) 

(а) The expression used in the Act of 1861 is ‘ within the territories 
of India,’ which, perhaps, means British India In practice, tho meet¬ 
ings of the council arc held at Delhi and Simla 

(б) Tho Act of 1793 (33 Geo III, c 52, s 38) directs that ‘the 
Governor General and councillors of Fort Wdham, and the several 
governors and councillors of Fort Saint George and Bombay, shall at 
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their respective council boards proceed m the first place to the con¬ 
sideration of such matters as shall be proposed by the governor-general 
or by the governors of the said presidencies respectively, and as often 
as any matter or question shall be propounded by any of the said 
councillors it shall be competent to the saidgovemor general or governor 
respectively to postpono and adjourn the discussion thereof to a future 
day, provided that no such adjournment shall exceed forty-eight hours, 
nor shall the matter or question so proposed bo adjourned more than 
twico without the consent of the councillor who proposed the same ’ 
This enactment, though not specifically repealed, is practically 
superseded by the rules and orders made under the Indian Councils 
Act, 1861, and therefore is not reproduced in the Digest 
The governor general, when present, presides Ho must now, 
undci the Indian Councils Act, 1909 (q Eelw VII, c 4, s 4) appoint 
a vice president 


43. —(1) All orders and other proceedings of the Governor- 
General m Council must be expressed to be made by the 
Governor-General in Council, and must be signed by a 
secretaiy to the Government of India, or otherwise as the 
Governor-General in Council may direct («) 

(2) The governor-general may make rules and orders (b) 
for the more convenient transaction of business m his council, 
other than the business at legislative meetings, and every 
order made or act done in accordance with such rules and 


Busi 
ness of 
Governor 
General 
in Council 
1 S3 Geo 
III, C ?2, 
8 39 


ordois must be treated as being the order or the act of the 
Governor-General in Council 


(a) Under the Act of 1793 (33 Geo III, e 52, s 39) the signature 
referred to is that of ‘ the chief secretary to the council of the presi. 
dcncy ’ 

Under the Act of 1813 (53 Geo III, c 155, s 79) orders 01 pioceedings 
may be signed either by the chief secretary to tho Government of the 
said presidency, or, in tho absence of such chiof secretary, by the 
principal secretary of the department of such presidency to which such 
orders or proceedings lelate 

Undei Act II of 18 54 of the Indian Lc gislaturo, each of tho secretaries 
to the Government of Tnclia and to the Government of Foit William 
in Bengal is declared to be competent to perform all the duties and 
exercise all the powers which by any Act of Parliament 01 any regula 
tion then in force were assigned to the chief secretary to the Govern¬ 
ment of Fort William in Bengal, and each of the secretaries to the 
Governments of Fort St George and Bombay is declared to be com¬ 
petent to perform all the duties and exercise all tho powers which by 
any such Act or regulation were assigned to the chief secretaries to the 
Governments of Fort St George and Bombay respectively 
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Under these circumstances this section of the Digest probably repre¬ 
sents the form m which Parliament would re enact the existing statutory 
provisions, especially as they are provisions which may bo modified 
by Indian Acts See 24 & 25 Viet c 67, s 22 
In practice, orders and proceedings are signed by the secretary of 
the department to which they relato 
(6) The rules and orders made under this section appear to be treated 
by the Government of India as confidential, and have not been pub¬ 
lished The most important effect of the section has been to facilitate 
the departmental transaction of business 
Procedure 44. —(i) At any ordinary meeting of the governor- 
difference g enera ^ s council, if any difference of opinion arises on any 
of opinion question brought before the council, the Governor-General 
III, c 63, in Council is bound by the opinion and decision of the 
3 4 4 majority of those present, and if they arc equally divided tho 
Will IV, governor-general, or other person presiding, has two votes or 
s 48 ] the casting vote 

lit c°°2 Prodded that whenever any measure is proposed before 
s? 47 . 4 8 > the Governor-General m Council whereby the safety, trail - 
33 &34 quillity, or interests of British India, or of any part thereof, 
s ^ 1 are or may be, in the judgement of the governor-general, 
essentially affected, and he is of opinion either that the 
measure proposed ought to be adopted and earned into execu¬ 
tion, or that it ought to be suspended or rejected, and the 
majority present at a meeting of the council dissent from 
that opinion, the governor-general may, on his own authority 
and responsibility, adopt, suspend, or reject the measure 111 
whole or in part 

(3) In every such case any two members of the dis¬ 
sentient majority may require that the adoption, sus¬ 
pension, or rejection of the measure, and the fact of 
their dissent, be notified to the Secretary of State, and the 
notification must be accompanied by copies of any minutes 
which the members of the council have recorded on the 
subject 

(4) Nothing in this section empowers the governor-general 
to do anything which he could uot lawfully have done with 
the concurrence of his council. 
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The Regulating Act of 1773 (13 Goo III, c 63, s 8) provides that 
‘ m all eases whatever wherein any difference of opinion shall arise 
upon any question proposed in any consultation, the said governor- 
general and council shall be bound and concluded by the opinion and 
decision of the major part of those present And if it shall happen 
that, by the death or removal, or by the absence of any of the members 
of the said council, such governor-general and council shall bo equally 
divided, then, and in every such case, the said governor general, or, 
in his absence, the oldest councillor present, shall have a casting vote, 
and his opinion shall bo decisive and conclusive ’ 

The Charter Act of 1833 (3 & 4 Will IV, c 85, s 48) enacts that 
1 in every case of difference of opinion at meetings of the said council 
where there shall be an equality of votes, the said governor general 
shall have two votes or the casting vote ’ 

The difficulties which Warren Hastings encountered in his council 
under the Act of 1773 aie well known, and Lord Cornwallis stipulated, 
on his appointmont, that his hands should be strengthened, accord 
ingly by an Act of 1786 (26 Geo III, c 10) the governor general was 
empowered in spocial cases to overndo the majority of his council and 
act on his own icsponsibility (See above, p 67 ) 

The provisions of tho Act of 1786 were re enacted by ss 47, 48, and 
49 of tho Charter Act of 1793 (3} Geo III, c 52), which aio still in 
force, and which run as follows — 

47 And whereas it will tend gicatly <0 tho strength and socuntj 
of the British possessions in Tndia, and give energy, vigour, and dispatch 
to the measures and proceedings of the executive Government within 
the respective presidencies, if tho Governor-General of Fort William 
in Bengal and the several governors of Fort Saint George and Bombay 
were vested with a discretionary power of acting without tho con¬ 
currence of then respective councils, or foibearing to act according to 
their opinions, in cases of high importance, and essentially affecting 
the public interest and welfaie, thereby subjecting themselves person¬ 
ally to answer to their countiy foi so acting or forbearing to act Be 
it ennetod, that when and so often as any measure 01 question shall 
be proposed 01 agitated 111 the Supreme Council at Foit William in 
Bengal, or 111 eithoi of tho councils of Fort Saint George and Bombay, 
whereby tho interests of tho said united Company, or tho safety 01 
tianquillity of the British possessions in India, or in any pait thereof, 
are or may, in the judgement of the governor general or of the said 
governors respectively, be essentially concerned or affected, and the 
said governor general or such governors respectively shall bo of opinion 
that it will be expedient, oithei that the measuies so pioposed 01 
agitated ought to be adopted or carried into execution, or that the 
same ought to be suspended or wholly lejected, and the several othei 
members of such council then present shall differ in and dissent from 
such opinion, the said governor-general or such governor and the other 
members of the council shall and they are hereby directed forthwith 
mutually to exchange with and communicate in council to each other, 

1661 p 
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in wilting under their respective hands (to be recorded at large on 
their secret consultations), the respective grounds and reasons of their 
respective opinions , and if after considering the same the said governor- 
general or such governor respectively, and the other members of the 
said council, sin 11 severally retain their opinions, it shall and may be 
lawful to and for the said governor geneial in tho Supreme Council of 
Fort William, or eithei of tho said governors in their respective councils, 
to make and declare any order (to be signed and subscribed by the said 
governor general or by tho govornor making the same) for suspending 
or rejecting tho measure or question so proposod or agitated, in part 
or in whole, or to make and declare such ordei and icsolution for 
adopting and cairying tho moasure so proposed or agitated into exocu 
tion, as tho said governor general or such governors in their respective 
councils shall think fit and expedient, which said last mentioned 
order and resolution so made and declared shall be signed as well by 
tho said governor gonoral or by tho governor so making and declaring 
tho samo as by all tho othei members of the council then present, and 
shall, by force and virtue of this Act, be as effectual and valid to all 
intents and purposes as if all the said othei members had advised the 
samo or concuned therein, and tho said members in council, and all 
officers civil and military, and all other persons eoncorned, shall be 
and they are hereby commanded, authorized, and enjoined to bo 
obedient thereto, and to be aiding and assisting in their respective 
stations in the cairying the saint into execution 

* 48 And that the gov ornor general or governor who shall 

doclaro and command any such ordei or resolution to be made and 
recorded without the assent or concmrence of any of the other members 
of council shall alone lie held responsible for the si mo and tho con 
sequences thereof 

‘49 Frovided always that nothing in this Act contained shall 
extend or bo construed to extend to give power to the said Governor- 
General of Fort William in Bengal, or to cither of the said governors 
of Fort Saint Georgo and Bombay respectively, to make or carry into 
oxocution any order or resolution which could not have been lawfully 
made and executed with the concui rence of tho councils of the respective 
Governments ot presidencies, anything herein contained to tho con 
traiy notwithstanding ’ 

Tho Government of India Act, 1870 (33 & 34 Viet c 3, s 5), enacts 
that 1 Whenever any measure shall be proposed before the Governor- 
General of India in Council, whe rc by the safety, tranquillity, or interests 
of tho British possessions in India, or any part thereof, are or may bo, 
in tho judgement of the said governor-general, essentially affected, 
and ho shall bo of opinion either that tho measure proposed might bo 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majouty m council then present shall dissent from 
such opinion, the governor general may, on his own authority and 
responsibility, suspend or reject tho measure in part or in whole, or 
adopt and carry it into execution, but in every such case two members 



Ill] DIGEST OF STATUTORY ENACTMENTS 211 


of the dissontient majority may require that the said suspension, 
rejection, 01 adoption, as well as tho fact of their dissent, shall be 
notifiod to tho Secretaiy of State for India, and such notification shall 
be accompanied by copies of tho minutes (if any) which the meiubeis 
of the council shall havo recorded on the subject ’ 

This enactment practically supersedes, but does not expressly repeal, 
the enactments in tho Act of 1793, but does not apply to tho Govern 
ments of Madras and Bombay It was under the enactment of 1870 
that Lord Lytton acted in March, 1879, when he exempted certain 
imported cotton goods fiom customs duty 


45.—(1) Whenever the Governor-General in Council cle- Provision 
dares that it is expedient that the governor-general should pmntment 
visit any part of India, unaccompanied by Ins council, the 


Governor-General m Council may appoint, some membci council 
of the council to be president of the governor-general’s Viet c 
council during the tunc of the visit. 67 ' * 6 ^ 


(2) The president of the governor-geticial’s council has 
during Ins terni of office, the powers of the governoi- 
general at ordinary meetings of the governor-general's 


council (a) 


(a) The object of this siction is to make provision for the cuirent 
business of Government dunng the tcmporaiy absence of tho goveinoi- 
general Tho last occasion on which it was put 111 force vsu> Lord 
Dufferm’s visit to Burma after the annexation of Upper Burma In 
such cases tho governor general n tains his own powers under s 47 (1) 
This power is not exercised on the occasion of the ineroy’s ordinary 
annual tom Piobably tho duty undci the Indian Councils Act, 1909 
(9 Edw VII, e 4, s 4), to appoint a vice president makes the power 
unnecessary 


46. If the governor-general, or the president of the Provision 
governor-general’s council, is obliged to absent himself from 8en ceof 
any ordinary meeting of the governor-general’s council by 
indisposition, or any other cause, and signifies his intended orpresi- 
absence to the council, the vice-president, or, in his absence, meetings 
the senior ordinary (a) member present at the meeting presides 
thereat, with the like powers as the governor-general would ^ict c ^ 
have had, if present 

Provided that if the governor-general, or president, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indisposition from signing any act 
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of council made at the meeting, the act requires his signature , 
but if he declines or refuses to sign it, the like provisions have 
effect as in cases where the governor-general, when present, 
dissents from a majority of the meeting of the council ( b) 

(a) The word ‘ ordinary ’ is not in the Act of 1861, but is probably 
implied Tho vice president is appointed under the Indian Councils 
Act, igog (9 Edw VII, c 4, s 4) 

(b) Sco s 44 

Powers of 47.— (1) In anv case where a president of the council 
generalTn niay ^ )e a PP°mtcd, the Governor-General m Council may 
absence by order authorize the governor-general alone to exercise. 
Council in his discretion, all or any of the powers which might be 
111,^0°° 2, exercised by the Governor-General in Council at- ordinary 
83 54 .meetings (u) 

61 ( 2 ) The governor-general during absence from his council 

may, if he thinks it necessary, issue, on his own responsibility, 
any order which might have been issued by tho Governoi- 
Geneial in Council to any local Government, or to any officeis 
or servants of the Crown acting undei the authority of any 
local Government, without previously communicating the 
ordei to the local Government, and any such order is of the 
same foiee as if made by the Governor-General in Council, 
but a copy of the order must be sent forthwith to the Secretary 
of State and to the local Government, with the reasons foi 
making the order 

(3) The Secretary of State in Council may by order suspend 
until further order all 01 any of the powers of the governor- 
general under the last foregoing sub-section, and those powers 
will accordingly be suspended as from the time of the receipt 
by the governor-general of the order of the Secretary of 
State m Council (b) 

(а) This provision supplements s 45 

(б) The provisions of sub sections (2) and (3) are reproduced from 
ss ^4 and 5s of tho Act of 1793 (33 Geo III, c 52) But those sections 
were enacted in circumstances very different from those of the present 
time, and are practically siqierseded by the enactment reproduced in 
sub section (1) 
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48- — (l) (a) The Governoi-General in Council may not, itestne 
without the ex pi ess command of the iSecretaiy of State in powei 0 f 
Council, in any ease (except where hostilities have been ueneralm 
actually commenced, or preparations for the commencement Council 
of hostilities have been actually made against the British war or 
Government in India or against any prince oi State dependent f ^ a ^> 0 
thereon, or against any prince or State whose territories His 5 2 ’ 
Majesty has engaged by any subsisting ticaty to defend or 
guarantee) either declare war or commence hostilities ox enter 
into any treaty for making war against any prince 01 State in 
India, 01 enter into any treaty for guaranteeing the possessions 
of any such prince or State 

(2) I11 any such excepted case the Governor-Geneial in 
Council may not declare wai 01 commence hostilities 01 enter 
into a treaty for making wai against any other prince or State 
than such as is actually committing hostilities or making 
preparations as aforesaid, and may not make a treaty foi 
guaranteeing the possessions of any prince or State except on 
the consideration ot that prince 01 State actually engaging 
to assist His Majesty against such hostilities commenced or 
preparations made as aforesaid 

(3) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must forthwith communicate 
the same, with the reasons therefor, to the Secretary of State 

(a) This section hrst appeared m Pitt’s Act of 1784 (24 Geo III, 
sess 2, e 25, s 34), and was preceded by tho pieamblc — 1 Whereas 
to pursue schemes of conquest and extension of dominion in India 
aie measuios repugnant to the wish, tho honoui, and policy of this 
nation ’ (See above, p 64 ) It was le enacted, with the pieamble, 
by s 42 of the Act of 1793, and, as so le-enacted, is still on the statute 
book It is of historical interest as an expression of the views with 
which the expansion of tho territorial possessions of the East India 
Company was regarded in the eighteenth century, but as it relates 
only to hostilities against and treaties with the ‘ country princes or 
States in India, 1 it is no longer of practical importance The last 
provision, though expressed in general terms, obviously lefeis to the 
hostilities and treaties referred to in the preceding pait. 
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PART V 

Local Governments 
Genet al 

oVlocal" —W Evciy local Governmcnl (a) must obey the aiders of 

Govern the Goveiuor-General m Council, and keep him constantly 
Governor au d diligently informed of its proceedings, and is under 
General jj lb supeimtcndcncc and authority in all matters relating to 

Council the administration of its province 
[nGco 1 

in, c 03, (2) No local Govcinment may make or issue any order for 

3^Geo commencing hostilities 01 levying war, 01 negotiate or conclude 
^0’ any treaty of peace or othei treaty with any Indian prince or 
4 & 4 wdi (except 111 cases of sudden cmcigcncy 01 imminent 

IV, c 85, dangei when it appeals dangerous to postpone such hostilities 
88 65 ’ 67 ^ or treaty), unless in pursuance of express ordeis from the 
Governor-General in Council or from the Secretaiy of State, 
and every such treaty must, if possible, contain a clause 
subjecting the same to the ratification or lejection of the 
Governor-General 111 Council 

(3) The authority of a local Government is not superseded 
by the piescncc in its province of the governor-general (6) 

(a) The expiession ‘ local Government ’ is defined by s 124 to mean 
a govornor in council, lieutenant governoi, lieutenant governor in 
council, or chief commissioner By tho Indian General Clauses Act 
(X of 1897) it is defined to mean the person authorised by law to 
administer executive government 111 the pait of British India 111 winch 
tho Act containing the expression operates, and to include a chief 
commissioner As to the existing local Governments, see above, 
p 141 

(b) This section reproduces enactments which applied to the Govern¬ 
ments of Madras and Bombay, and wore passed with tho object of 
maintaining propoi control by the Government of Bengal over the 
Governments of the two other presidencies Of course the circum¬ 
stances of the present day are widely different Some of the provisions 
of the enactments reproduced are omitted, as having been made un¬ 
necessary by the existence of telegraphic communications, and by 
other alterations of circumstances For instance, it has not been 
considered necessary to reproduce the power of the governor general 
to suspend a local Government 
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Government of Bengal, Madras, and Bombay 

50.— (i) The presidencies (a) of Fort William in Bengal, Fort Govern 
St George, and Bombay are, subject to the provisions cm- Bengal? 
bodied in this lbge&t (6), administered by the Governors in Madras, 
Council of Bengal, Madias, and Bombay respectively, and are Bombay 
in this Digest referred to as the presidencies of Bengal, Madras, m, <, 52, 
and Bombay respectively 9 ^ 

(2) The governors of Bengal, Madias, and Bombay aie Wj*] 

appointed by His Majesty by warrant under the Royal Sign 50, "57 
Manual (c) v'ic* 

(3) The Secretary of State may, if he thinks fit, by older, 2< - J 
revoke or suspend, for such period as ho may direct, the Geo V, 
appointment of a council for any or all of those presidencies, (,) j 
and whilst any such order is in force the governoi of the 
presidency to which the older refeis has all the powers of 

the Governor thereof 111 Council (d) 

(4) Except as otherwise declared 111 this Digest, the Governor 
and Governor 111 Council of Bengal and the members of that 
Council have, within Bengal, all the lights, duties, functions 
and immunities which the Governors and Governors in 
Council of Madras and Bombay and the members of those 
Councils respectively possess 

(5) The Governor-General 111 Council may reserve to him¬ 
self any powers which before June 25, 1912, weic excicisable 
by him in relation to Bengal, and thereupon those powers con¬ 
tinue to be exercisable by the Governoi-General in Council 111 
the like manner and to the like extent as before that date (e) 


(а) The modern picsidcncy of Bengal is confined witluu uanowci 
limits than tho old Bengal picsidency, which included all British India 
outside tho presidencies of Madias and Bombay Tho Governments 
of Bengal, Madras, and Bombay occupy a position different from and 
superioi to that of the other local Governments The governor is 
appointed by the Grown, and not by the governoi-general, he is 
assisted by an executive council, and he retains tho right of com¬ 
municating directly with the Secretary of Stato (above, s 15) 

(б) e g to the control of the governor-gonoral 

(c) Before the Act of 1858 the appointments were made by the 
Court of Directors with the approval of the Crown 
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(d) This power was givon by the Act of 1833, but lias nevei been 
exercised 

(e) The Govornor-Genexal in Council has leserved to hnnself all 
powers exercisable by him in relation to tho High Couit at Calcutta— 
see Gazette of India, Extraoidmary, August 1, 1912 

51. —(1) The ordinary (a) members of the councils of the 
governors of Bengal, Madras, and Bombay are appointed by 
His Majesty by warrant under the lloyal Sign Manual 

(2) The number of the ordinary members of each of the said 
councils is such number not exceeding four as the .Secretary 
of State in Council directs (6) 

(3) Two at least of the oidinary members of the said 
councils must be pel sons who at the time of then appoint¬ 
ments have been for at least twelve yeais 111 the service of 
the Crown in India (c) 

(4) Provided that if the connnandei-in-chief of His Majesty’s 
forces in India (not being likewise governor-general) happens 
to bo resident at Calcutta, Madras, or Bombay he is, during 
his continuance there, a membei ot the governor’s council ( d) 

(a) Tho commanders in chief of tho Madras and Bombay armies 
might be appointed, and, in fact, were always appointed, extraordinary 
members ot tho Madras and Bombay Councils But these offices were 
abolished by the Madras and Bombay Armies Act, 1893 (56 & 57 Viot 
c 62) The term ‘ordinary’ is used in this section by way of dis¬ 
tinction from additional or legislative members (see s 60) 

( b) The numboi was reduced from three to two in 1833 The 
maximum was raised to four m 1909, and the number is now three 

(c) The qualification under 33 Geo III, c 52, s 25, is twelve years’ 
lesidenco 111 India in the service of tho East India Company The 
qualification for membership ot the governor general’s council is some¬ 
what different (s 39) 

(d) This proviso, which is taken from the Act of 1793, is practically 
inoperative 

52. —(1) The councils of the governors of Bengal, Madras, 
and Bombay hold ordinary mectrngs, that ts to say, meetrngs 
for executrve purposes, and legrslatrve meetings, that is to 
say, meetings for the purpose of making laws 

(2) The ordinary members of those councils are entitled to 
be present at all meetings thereof (a) 
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(a) This section does not repiodueo any specific enactment, but 
lepresents the existing law 

53 . The foregoing provisions of this Digest with respect to Procedure 
the procedure in case of a difference of opinion between the difference 
governor-general and his council, and in case of the governor- 
general being obliged to absent himself from his council by HI, c 5-. 
indisposition or othei cause, apply, with the necessary modi- ^ 47 ’ 4 ’ 
hcations, in the case of a difference of opimon between the 4 
Governor of Bengal or Madras or Bombay and his council, 8 2 ( 2 ) 1 
and in the case of either of those governors being obliged to 
absent himself from his council (a) 

(a) Seo ss 44 and 46 Section 44 reproduces 33 Geo III, c 52, 
ss 4;-49, as modified by 33 & 34 Viet c 3, s 5 The last enactment 
applies only to tho governor general’s council, but, as will be seen from 
the noto to s 44, docs not substantially modify tho Act of Geo III 
Under the Indian Councils Act, 1909 (9 Edw VII, c 4, s 4), as applied 
by the Government of India Act, 1912 (2 & 3 Geo V, c 6, s 1 (1)), the 
Governors of Bengal, Madras, and Bombay must appoint vice presidents 
of their councils 


54.—(1) All ordeis and other proceedings of the Governor of Busmess 
Bengal in Council, of the Governor of Madras in Council, and norin 
of the Governor of Bombay in Council must be expressed to 
be made by the Governor in Council, and must be signed by HI,c 52, 
a secretary to the Government of the province, or otherwise 53^00 
as the Governor in Council may direct (a) g 1 ^ 0 ISS ’ 

(2) The governors of Bengal, Madras, and Bombay lespec- 
tively may make rules and orders for the conduct of business 6 7> 8 28 1 
in their respective councils, other than the business at legis¬ 
lative meetings, and every order made 01 act done 111 accord¬ 
ance with such rules and orders is deemed to be the order 01 


the act of the Governor 111 Council 


(a) See note on s 43 


Lieutenant-Governorships and othei Provinces 

55.—(1) The provinces (a) known as the United Pro- Lieuten- 
vinces of Agra and Oudh (b), the Punjab (c), Burma (c), and vernors 
Bihar and Orissa (a) are, subject to the provisions of this wifl^V, 
Digest, governed by lieutenant-governors (a) c 52, s 2 
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16 & 17 (2) Every lieutenant-govemoi of a province m India is 

b 16 ’ appointed by the governor-general, subject to the approval 

Viet cf His Majesty (d) 

2i’& 22 (3) A hcutenant-govcinoi must have been, at the tune of 

106*8% ] appointment, at least ten yeais in the service of the Crown 
111 India (e) 

(4) The Governor-General in Council may, with the ap- 
pioval of the Secretary of State in Council, declare and limit 
the extent of the authority of any lieutenant-governor (/) 


(а) By s 16 of tho Government of India Act, 1853, the Court of 

Director* were authorized to declaio that tho Governor-General of 
India should not bo Governor ot the Presidency of Foit William 111 
Bengal, but that a separate governor should be appointed for that 
presidency, and in that case a govcrnoi was to be appointed in like 
manner as tho governors of Madras and Bombay, and the govornoi 
general’s power of appointing a deputy governor of Bengal was to 
cease But unless and until a separate governor of the presidency 
was so constituted, the Governor General m Couneil might appoint 
aiiy servant of tile Company who had been ton years m its service in 
India to bo lieutenant-governor of such part of the terntories under 
the Presidency of Port William m Bengal as, for the time being, might 
not be under the Lieutenant Governor of tho Noith Western Provinees 
'The project of constituting a new governorship was abandoned, and 
undei the alternative powei a lieutenant govemoi of tho Lower Pro¬ 
vinces of Bengal (now commonly known as Bengal) was appointed 111 
1854 In October, 1905, a new province was toimed by detaching 
tho eastern pait of Bengal fiom tho rest of the province and uniting it 
with Assam under a lieutenant governor See Act Vll of 1905 I11 

1912 Bihai, Ghota Nagpui, and Orissa were constituted into a separate 
lieutenant governorship, under tho name ‘ Bihar and Onssa ’ Assam 
was constituted a chief commissioner ship, and the rest of Bengal was 
constituted a governorship (See above, p 128,129 ) 

The Indian Councils Act, 1909 (9 Edw VII, c 4), gives power to 
constitute executive councils for assisting a lieutenant governor in the 
executive government of his province (s 3), and requires a heutonant- 
gov ernor to appoint a vice president of his couneil (4 4) Section 3(1) 
ot the Act ot 1909 is superseded as to Bengal by & 1 of the Government 
of India Act, 1912 (2 & 3 Geo V, e 6), and is applied by s 2 of the 
latter Act to Bihar and Onssa An executive council has been 
appointed for Bihai and Orissa (See above, p 132) 

(б) Tho lieutenant governorship of the North-Western Provinces 
was of earlier date than the lieutenant governorship of Bengal, and 
was constituted under an Act of 1835 (5 & 6 Will IV, c 52) The 
Act of 1833 had directed the division of tho Presidency of Bengal into 
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two distinct piesidencies, one to be styled the Presidency of Fort 
William, the other the Presidency of Agra The Act of 1835 authorized 
the Court of Directors to suspend these provisions, and directed that 
during the period of suspension the Governor General in Council might 
appoint any servant of the Company who had been ten years in its 
service in India ‘to the office of Lieutenant Governor of the North- 
Western Provinces now under the Presidency of Foit William in 
Bengal,’ a designation then appiopriatc, but since made inappropilate 
by the annexation of the Punjab Power was also given to declare 
and limit the extent of tho temtones so placed undei a lieutenant- 
governor, and of the authonty to be exercised by him The airange- 
rnents thus temporarily made by tho Act of 1835 were continued by the 
Act of 1853 (16 & 17 Viet c 95, s 15) A lieutenant governoi of the 
North-Western Provinces was first appointed by notification, dated 
February 29, 1836 (Calcutta Gazette for March 2, 1836, second supple¬ 
ment) This notification merely gave the lieutenant governor tho 
powers of the Governor of Agra, and those powers, as defined by 
3 & 4 Will IV, c 85, did not include any of tho powers of the Governor- 
General in Council under the Bengal Regulations The power given 
by tho Act of 1835 to dofino the authority of tho lieutenant goveinoi 
was lepoaled by the Statute Law Revision Act, 1890 

The Lieutenant Governor of tho North-Western Provinces used to 
be also Chief Commissioner of Oudh In 1901, when the North West 
Frontier Province was constituted, the old North-Western Provinces 
wore united with Oudh under a lioutcnant governor, and the two 
provinces were designated the United Provinces of Agra and Oudh 
The union was confirmed by Act VII of 1902 

(c) Section 17 of the Act of 1853 (16 A 17 ViG c 95) enacts that — 
‘ it shall bo lawful foi tho Couil of Ducctois of tho said Company, 
under such dnection and control, if and when they think fit, to con¬ 
stitute one new presidency within the territories subject for the time 
being to the government of the said Company, and to declare and 
appoint what pait of such teintones shall be subject to the govern¬ 
ment of such now presidency , and unless and until such new presidency 
be constituted as aforesaid, it shall be lawful for the saul Court of 
Directors, under such direction and contiol as aforesaid, if and when 
they think fit, to authorize (in addition to such appointments as aio 
hereinbefore authorized to bo continued and made foi the teiritoncs 
now and heretofore under tho said Presidency of Foit William) the 
appointment by the said Governor-General in Council of a lieutenant- 
governor for any part of the tenitonos for tho time being subject to 
the government of tho said Company, and to declare for what pait 
of the said teiritones such lieutenant-governor shall be appointed, and 
the extent of his authority, and from time to time to revoke or alter 
any such declaration ’ 

The power of constituting a now presidency was not exercised, but 
that of appointing a now lieutenant-governor was exercised in 1859 
by the appointment of S11 John Lawience as Lieutenant-Governor 
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of the Punjab The rule of construction applied to recent Acts of 
Parliament by s 32 of the Interpretation Act, 1889 (52 & 53 Viet 
c 63), does not apply to the Act of 1853, and, apart from this, the 
power of appointing fresh lieutenant governors under the Act of 1853 
was probably exhausted by the constitution of a lieutenant-governor¬ 
ship of the Punjab Further powers of constituting lieutenant- 
governorships are given by s 46 of the Indian Councils Act, 1861 
(24 & 25 Viet c 67), but apparently are exercisable only when a new 
legislative council is established See the note on s 74 below It 
was under these further powers that m 1897 Burma, m 1905 Eastern 
Bengal and Assam, and in 1912 Bihar and Orissa, wero constituted 
lieutenant governorships 

(d) See 2i & 22 Viet c 10 b, s. 29 

(e) This provision applies in terms only to the lieutenant-governors 
of Bengal and the North-Western Provinces (now united with Oudh), 
but its operation has been perhaps oxtended by tho final words of 
21 & 22 Viet c 106, s 29 

(J) This sub section reproduces s 4 of tho Act of 1854 (17 & 18 Viet 
c 77), which, howevei, applies in teims only to the two oldei lieutenant- 
governorships, the language boing ‘ It shall be lawful for the said 
Govornoi Goneial of India in Council, with the like sanction and 
appiobation [1 e of theCouit of Directors and the Board of Control], 
from time to time to declare and limit tho extent of the authority 
of the Governor m Council, Govcrnoi, or Lieutenant-Governor of 
Bengal, or of Agra, or the North-Western Provinces, who is now, 01 
may be lieieafter, appointed ’ But a power to alter the limits of pro¬ 
vinces is given by othei enactments See s 57 below 

Power to 50 . Tho Governor-General 111 Council may, with the ap- 
ferritoiy P rova ^ the Secretary of State, and by notification in the 
un( ^ er Gazette of India, take any part of British India under the 

authority - A 

of Cover immediate authority and management of the Governor - 
Geneial in Generahn Council, and thereupon give all necessary orders and 
“ directions respecting the administration of that part, or other - 

Viet c W i se piovide for the administration thereof 
77.8 3 ] 

There is teason to believe that the enactment repioduced by this 
section was passed in consequenco of a minute of Sir Baines Peacock, 
foimmg an enclosure to a dispatch from the Government of India, 
dated July 16, 1852, and that it was mainly designed to give the 
Governor General in Council the power which, according to Sir Barnes 
Peacock, he had not, of taking under his immediate executive control 
territory which formed part of some one of the presidencies The 
section has been thus applied m various cases Thus Arakan, which 
was originally annexed to Lower Bengal, was under this section taken 
into tho hands of tho Governor General m Council and annexed to 
British Burma Foreign Department Notification, No. 30 (Political), 
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dated January 16, 1862) The province of Assam was constituted by 
removing it under this section from the lieutenant-governorship of 
Bengal, taking it under the Governor-General in Council, and con¬ 
stituting it a chief commissioner-ship, the regulation district of Sylhet 
being subsequently added to it in the same manner (Home Department 
Proclamation, No 379, February 6, 1874 , and Notification No 380, of 
same date, also Notification No 2344 of September 12, 1874) 

On the other hand, when the chief commissionerships of Oudh, the 
Central Provinces, and British (now Lower) Burma wore constituted 
out of territories vested in the Governor-General in Council, the pro¬ 
cedure was merely the issue of a resolution reciting the reasons for 
establishing the chief commissionorship, defining the territories included 
in it, and specifying the staff appointed, no reference being made to 
any statute (Foreign Department letter to Chief Commissioner of 
Oudh, No 12, dated February 4, 1856, and Foreign Department 
Resolution, No 9, dated November 2,1861, and No 212, dated January 
F, 1862) In the same way repeated changes have been made by 
executive orders m the government of the Andaman Islands 
The view taken by the Government of India is that the section does 
not apply to territories already included m a chief commissionership, 
this description of territory being, according to the practice of the 
Indian Legislature, always treated as already under the immediate 
authority and management of tho Governor-General in Council, and 
therefore not capable of being placed under lus authority and manage¬ 
ment by proclamation A chief commissioner merely administers 
territory on behalf of theGovernor-General m Council, and the Governoi 
General in Council does not divest himself of any of his powers in 
making over tho local administration to a chief commissioner 
Although, however, the territory comprised 111 a chief commissioner 
ship may be technically under the immediate authority and manage¬ 
ment of the Governor Genoral in Council, yet the chief commissioner 
would ordinarily be tho local Government within the meaning of 
Act X of 1897, s 3 (29), and he is defined as a local Government by 
this Digest 

The result appears to be— 

(1) The section must be used when it is desired to transfer the 
administration of territory from a governor in council, or a lieu¬ 
tenant-governor in council, or a lieutenant governor to a chief 
commissioner, 

(2) The section need not be used, and is not ordinarily used, when 
the administration of territory already under the administration 
of the Governor-General in Council is transferred from one local 
agency to another 

Power to transfer from a chief commissionership to a presidency or 
lieutenant-governorship has now been declared to exist by s. 4 (2) of 
the Government of India Act, 1912 

The transfer of territory under the section reproduced does not change 
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tho law in force in the territory (see below, s 58) Consequently sup¬ 
plemental legislation will usually bo necessary 


Power to 57. The Governor-General in Council may, by notification 
limits of 111 Gazette of India, declare, appoint, or alter the boun- 


darics of any of the provinces into which British India is 
Will IV, for the time being divided, and distribute the territories of 
38^’ S British India among the several provinces thereof in such 
Wet 2 c 9 l? manner as may seem expedient, subject to these qualifications, 
namely— 

(1) An entire district may not be transfeired from one 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council, 


Viet c 17, 
SS 4, 5 
2 & 3 Geo 
V, c 6, 
s 4 (2) ] 


and 


(2) Any notification under this section may be disallowed 
by the Secretary of State in Council (a) 

(a) This section is intended to leproduco the ell'cet of tho following 
enactments 

3&4WHX IV, c 8q,s 38 

‘ It shall bo lawful for the said Couit of Directors, under tho control 
by this Ac t provided, and they are hereby required, to declare and 
appoint what part or paits of any of the teuitories under the govern¬ 
ment of tho said Company shall from tuno to time bo subject to the 
government of each of the seveial presidencies now subsisting or to bo 
established is aforesaid, and from time to time, as occasion may require, 
to revoke and altei, in tho wholo 01 in put, such ajipomtmont, and 
such new distubution of tho sann, as shall be deemed expedient ’ 


28 & 29 Vict c 17, ss 4, s 

1 It shall bo Lawful for tho Governor Gcnoial of India in Council 
from time to tune to declare and appoint, by pioclamation, what part 
or parts of the Indian territoues for tho timo 1 sung under the dominion 
of Her Majesty shall be or continue subject to each of the presidencies 
and lieutenant-govemoiships for tho time being subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangement, of such territories into or among such 
presidencies and lieutenant governorships as to the said (lovernor- 
Genoral in Council may seem expedient 

1 Provided always, that it shall be lawful for tho Secretary of State 
in Council to signify to the said Governor Goneral in Council his dis¬ 
allowance of any such proclamation And provided further, that no 
such proclamation for tho purpose of transferring an entire zillah or 
district from one presidency to another, or fiom one lieutenant governor¬ 
ship to another, shall ha\e any force or validity until the sanction of 
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Her Majesty to the same shall have been previously signified by the 
Secretary of State in Council to the govornoi general ’ 

The power given by the Indian Councils Act, 1861 (24 & 25 Viet 
c 67, s 47), would appear fiom tho context to bo intended to be exor¬ 
cised for legislative purposes only, and is therefore ltpiodueed below, 
s 74 That given by tho Act of 1865 (28 & 29 Viet c 17, s 4) is wider 
Tho Government of India woic advised in 1878 that the Act of i86<; 
enables tho Governor General m Council to transfer torritory from 
a chief commissionership to a presidency or lieutenant governorship, 
but does not allow the converse Parliament, it was thought, having 
enacted 17 & 18 Viet e 77, s 3, must bo taken to have been awaro of 
the existence of territories called chief commissioncrships, and to have 
deliberately omitted any mention of theso m tho Act of 1865 Powei 
to transfer from a cbief-commissioncrship to a presidency or lieutenant - 
goveinoislnp, or the convorse, has now been declared to exist by 
s 4 (2) of tho Government of Tndia Act, 1912 
On April 24, 1883, a proclamation was issued under 28 & 29 Viet 
c 17, s 4, placing tho villages of Shaikh-Othman and Imad, near 
Aden, under tho Government of Bombay The section h is since then 
been applied to Pei 1111 


58 An alteration m pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part of British India, docs not 
affect tho law for the time being m force in that part 

The powor to tako temtory under tho immediate authority of the 
Governor General in Council (reproduced by s 56 above) is qualified 
by tho proviso that no law or regulation m force at any such time as 
regards any such pent ions of temtoiy shall lie altered or tepealed 
except by law or regulation made by tho Govcinoi General of India 
111 Council (17 & 18 Viet c 77, s 3) That proviso docs not apply to 
chief commissioncrships which have legislative councils (2 & 3 Geo V, 
e 6, s 3) 

The power to fix the limits of a province given by 24 A 25 Viet 
0 67, s 47, and icproduced by s 157 above, is qualified by a similar 
proviso, 1 that any law ot regulation made by tho Governor or Lieu¬ 
tenant-Governor in Council of any presidency, division, piovince, or 
torritory shall continue in force in any pait tlioicof which may bo 
severed therefrom by any such proclamation, until superseded by law 
or regulation of the Governoi Gcneial in Council, or of tlio governor, 
or Lieutenant Governoi in Council of the presidency, division, piovince, 
or territory to which such parts have become annoxod ’ 

The power exercisable under 28 & 29 Viet c 17, s 4, is not qualified 
by a similar proviso 


Swing as 
to laws 
[17 & 18 
Viet c 
77 .s 3 
24 &-’? 
Viet 0 67, 
8 47 1 


59 . The Governor of Bengal in Council, the Governor of Power to 
0 extend 

Madras in Council, and the Governor of Bombay in Council, boun- 
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extend the limits of the towns of Calcutta, Madras and 
Bombay respectively, and any Act of Parliament, letters 
> patent, charter, law, or usage conferring jurisdiction, power, 
ot av&WWy Villain the Ytnuts of those towns respectively 
will have effect within the limits as so extended 
This power, which was given by an Act of 1815. appoars to be still 
in force, and not to be superseded by the later enactments reproduced 
above 


Indian Legislation 


Legislation by Governor-General in Council 

Addi 60.—(1) For the purposes of legislation, the governor- 

members general nominates and various bodies elect persons resident 

for°I°e™s Cl1 m to bo additional members of his council (a) 

lativo ( 2 ) The maximum number of the additional members of 
purposes ' ' 

[24*25 the governor-general’s council is such as to the governor- 
4, rof 7 ’ general from time to time seems expedient, but must be not 

]\ & 34 g reater than s|xt y {*>) 

Vlct 0 3 (3) At least one-half of the additional members of the 

9Edw VII, governor-general’s council must be persons not in the civil 
, P j / ) 4 ]’ s or military service of the Crown m India, and if any such 
additional member accepts office under the Crown in India 
his seat as an additional member thereupon becomes vacant 

(4) The term of office of an additional member of the 
governor-general’s council is three years (c) 

(5) When and so long as the governor-general and his 
council are in a province administered by a lieutenant- 
governor or chief commissioner, that lieutenant-governor or 
chief commissioner is an additional member of the council, 
m excess, if necessary, of the maximum number herein¬ 
before specified of additional members 

(6) The additional members of the governor-general’s 
council are entitled to be present at the legislative meetings 
of the council, and at no other 
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(7) The Governor-General in Council must, with the ap¬ 
proval of the Secretary of State in Council, make regulations 
as to the conditions under which and manner 111 which nomina¬ 
tions and elections may be made in accordance with this 
section, and prescribe the manner in which such Kgulations 
are to bo carried into effect (d) 

(a) Tho Legislative Council of tlio Government of Tndia is an e\ 
pansion of tho Governor General's executive council Its (umbious 
statutory dcscnption is ‘ tho Governor General m Council at meetings 
for the purposo of making laws and regulations,’ but it is ufeued to 
in tho Indian Councils Act, 1909, and is usually dcsuibcd, as the 
Legislative Council of tho Governor-Gcneial It was constituted by 
tho Indian Councils Act, 1861, in supasession of the legislative body 
established under tho Act of 1853, and its constitution was modified 
by the Indian Councils Act, 1892 (55 & 56 Viet c 14), md again by 
the Act of 1909 and the regulations made undci ll Tho ipialifie it 1011 
of losnlenco in India was added by tho Act of 1892 and continued by 
tho Act of 1909 

(b) Tho numboi under tho Act of 1861 was not less than six nor 
moie than twelve It was mcrea-.ed by the Act of 1892 and again by 
the Act of 1909 

(r) Tho term is ordinarily threo years, hut official numbeis and 
thoso nominated as experts hold office for three years or such shorter 
period as the Governor General may fix, and membeis elected to fill 
casual vacancies servo only for tho unoxpired portion of their picdeces- 
sors’ term of office Sco Regulation X of 1912, made undci tho Indian 
Councils Act, 1909 

(d) As to tho effect of thoso regulations, sec above, p 112 and 
Appendix V 

61 —(1) The legislative meetings of the governor-general’s 
council are held at such times and places as the Governor- 
General in Council appoints (a) 

(2) Any such meeting may be adjourned by the governor- 
general in council, or by the person presiding at the meeting 
if so authomed by the governor-general in council (b) 

(a) In practice the meetings are held at Delhi and Simla There 
are 110 legislative sessions, but meetings aio held whenevet it is con¬ 
sidered convenient A Bill remains m life until it is passed 01 with¬ 
drawn, or is treated under tho rules of business as dropped All the 
Acts passed in any one calendar year are numbered in conseoutivo 
order (Act I of 1897 and so on) 

(b) It would he more convenient to mako the power of adjournment 
exercisable by tho person presiding, without turf her authority 

U91 Q 
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62. —(1) At every legislative meeting of the governor- 
general’s council the governor-general, or the president or 
vice-president of the governor-gencraTs council (a), or some 
other ordinary member of the governor-general s council, and 
at least fifteen additional members of that council must be 
present ( b) 

(2) At every such meeting the governor-general, or in his 
absence the president of the governor-general’s council, or 
if there is no president, or if tho president is absent, the 
vice-president, or, if the vice-president is absent, the senior 
ordinary member of the governor-general’s council present 
at the meeting presides 

(3) Tho person presiding at a legislative meeting of tho 
governor-geiieial’s council has a second ot casting vote 

(a) Soo s 45 

(b) Tho quorum at these legislative meetings is now fixed by ono of the 
regulations (Reg XTTI) of Novunbor 14, 1912, made under the Indian 
Councils Act, 1909, at fifteen additional members 

63. —(1) The Governor-General in Council has power at 
legislative meetings to make laws (n)-- 

(a) for all persons, for all courts, and for all places and 
things within British India (b) , and 

(/;) foi all British subjects of His Majesty and seivants of the 
Government of India within other parts of India (r) , and 

(c) for all persons being native Indian subjects of His 
Majesty or native Indian officers, soldiers, or followers 
in His Majesty’s Indian forces, when respectively in 
any part of the world, whether within 01 without His 
Majesty’s dominions (r/) , and 

(d) for all persons employed 01 serving 111 or belonging to 
the Royal Indian Marine (e) , and 

(e) for repealing or altering any laws or regulations which 
are for the time being in force in any part of British 
India [or apply to any persons for whom the Governor- 
General in Council has power to make laws] (/) 
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(2) Provided that the Governor-General in Council has r&4 

Will IV 

not power to make any law repealing or affecting (g )— c 85 

(a) any provisions of the Government of India Act, 1833, Viet ^95 
except sections eighty-four and eighty-six of that Ait, or 

any provisions of the Government of India Act, 185s, 21 & 22 

Viet c 

or the Government of India Act, 1854, or the Govern- 106 

ment of India Act, 1858, or the Government of India y Jc ^ “'^5 

Act, i 8=5Q, or the Indian Councils Act, 1861 (//) , or , 2 l&,25 
’ ' ' Viet c 67 

(b) any Act of Pailiament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (1) , or 

(r) any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for the government 
of India , 01 

(d) the Aimy Act (j), or any Act amending the same , 
and has not povvei to make any law affecting the authority 
of Parliament (/), 01 any pait of the unwntten laws or con¬ 
stitution of the United Kingdom of Great But am and Ireland, 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom (l), 01 the 
sovereignty or dominion of the Crown ovei any part of British 
India (m) 

(3) The Governor-General in Council has not powei, with¬ 
out the previous approval of the Secretary of State 111 Council, 
to make any law empoweiing any court, othei than a high 
court within the meaning of this Digest (a), to sentence to 
the punishment of death any of His Majesty’s natural-born 
subjects born 111 Em ope, or the children of such subjects, m 
abolishing any high court within the meaning of this Digest (0) 

(4) Any law made in accordance with this section controls 
and supersedes any other law or regulation lepugnant thereto 
which may have been previously made by any authouty 
in India (p) 

(5) A law made in accordance with this section for the 
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Royal Indian Marine does not apply to any offence 
unless the vessel to which the offender belongs is at the 
time of the commission of the offence within the limits 
of Indian waters, that is to say, the high seas between the 
Cape of Good Hope on the West and the Straits of Magellan 
on the East (q), and any terntonal waters between those 
limits 

(6) The punishments imposed by any such law as last 
aforesaid for offences must be similar m character to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences under the 
Acts ielating to His Majesty’s Navy, except that in the case 
of persons othci than Europeans or Americans imprisonment 
for any term not exceeding fourteen years or transportation 
for life or any less term may be substituted for penal servitude 

(a) The legislative powers of tho Governoi General m Council nro 
derived fiom a series of enactments 

Undei s 73 of tho Government of India Act, 1833 (3 & 4 Will IV, 
c 85), ‘it is lawful for tho said Governor-General in Council from 
time to time to make articles of war for tho government of tho native 
officeis and soldiers in tho military servieo of the Company, and for 
tho administration of justice by courts maitial to bo holdcn on such 
officers and soldiers, and such articles of war fiom time to time to 
repeal or vary and amend , and such articles of war shall ho mado and 
taken notice of m tho same manner as all other tho laws and regulations 
to bo nude by tho said Governor Geneial in Council under this Act, 
and shall prevail and be m force, and shall be of exclusive authority 
over all tho native officers and soldiers in tho said military scrvico, to 
whatever piesidency such officeis and soldiers may belong, 01 where¬ 
soever they may be serving Provided nevertheless, that until such 
articles of war shall be made by the said Governoi General in Council, 
any articlos of war for or relating to tho government of the Company’s 
nativo forces, which at tho time of this Act coming into operation shall 
bo in force and use in any part or parts of the said territories, shall 
remain in force ' 

By s 22 of tho Indian Councils Act, 1861 (24 & 25 Viet c 67), tho 
Governor General m Council was empowered at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to 
the piovisions therein contained, ‘ to make laws and regulations for 
repealing, amending, or altoring any laws or regulations whatover 
now in force 01 hereafter to bo in force in the Indian territories now 
under the dominion of Her Majesty, and to make laws and regulations 
for all persons, whether British or native, foreigners or others, and for 
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all courts of justice whatever, and foi all places and things whatovr i 
within the said torntoiics, and for all seivanls of the Government ut 
India within the dominions of punces and States in alliance with Hci 
Majesty, and the laws and regulations so to bo made by the Governor- 
General in Council shall control and supxrsedc all laws and regulations 
in anywise repugnant theieto which shall havo been made pnor thereto 
by tho governors of the presidencies of I 1 oxt Saint Gcoige and Bombay 
xespoctively in Council, or tho Govcinoi ox Liculi mnt Governor in 
Council of any presidency or othex temtoxy fox which a council may 
be appointed, with powcx to make laws and regulations, undcx and by 
virtue of this Act Provided always, that the said Govcxnoi General 
in Council shall not havo the power of making any 1 iws or regulations 
which shall repeal 01 in any way alTccl any of tho piov isions of this Act 

‘ Or any of tho provisions of the Government of India Act, 1833, 
and ot tho Government of India Act, 1853, and of the Govern¬ 
ment of India Act, 1851, wlucli iftci tlic passing ot this Act shall 
lcmam in force 

‘ Or any provisions ot tho Government of India Act, 1858, or ot the 
Government of India Act, 1859 

‘Or of any Act enabling tho Sccictaiy ot titale in Council to taiso 
money 111 tho United Kingdom foi tho Government of Inch 1 
‘ Oi of the Acts foi jninislung mutiny and desertion 111 Her Majesty’s 
Army or 111 Her Majesty’s Indian forces respectively , but subject 
to tho provision contained 111 tho Government of India Act, 1833, 
s 73, respecting tho Indian aitieles ot war 
‘Or any provisions of any Act passed 111 this present session of 
Parliament, or horeaitcr to bo passed, 01 anywise affecting II11 
Majesty’s Indian territories, or the inhabitants tlincof 
‘ Or which may affect the authonty of Parliament, 01 tho constitu¬ 
tion and rights of tho East India Company, 01 any part of the un- 
wntten laws 01 constitution ot the United Kingdom of Gnat Bntain 
and Ireland, whcieon may depend 111 any degreo the allegiance 
of any poison to tho Crown of tho United Kingdom, 01 the 
sovereignty or dominion of tho Crown over any pait of tho said 
territories ’ 

By s 1 of tho Government of India Act, 1865 (28 & 29 Viet c 15), 
the Goveinor-Geneial of India was ompoweicd, at meetings foi the 
puiposo of making laws and regulations, to make laws and regulations 
for all British subjects of Hci Majesty within the dominions of pnnccs 
and States in India in alliance with Hei Majesty, whethci 111 tho seiv ice 
of the Government of India or otherwise 
By s 1 of the Indian Councils Act, 1869 (32 & 33 Viet c 98), tho 
Governor General of India in Council was empowered, at meetings foi 
the purpose of making laws and regulations, to make laws and regula¬ 
tions for all persons being native Indian subjects of Hci Majesty with¬ 
out and beyond as well as within tho Indian territories under tho 
dominions of Hei Majesty And undci s 3 of the same Act a law or 
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regulation so made is not to bo invalid by itason only of its repealing 
01 affecting bs 81, 82, 85, 8-|, 85, 01 8b of tho Government of India 
Act, 1833 Sections 81 to 83 and 85 of the Act of 1833 wero lepealed 
by tho Statute Law K< vision Act, 1890 (S3 A 54 ^ ic t <■ 13 ) 

The Indian Muine Suvico Act, 1884 (17 A 48 \ict c 38), gives 
povvei to m iki laws lot the Indian Mamie Soivici 

Section 45 oi the Government of India Act, 1833 (3 A 4 Will IV, 
e 85), enacts that ill laws and lcgulations made undci th.it Act, so 
long as they icmain unrepealed, shall be ot the same fence and effect 
within and throughout the Indian terutorics as any Act of Pail lament 
would 01 ought to be witlun the same teuitoiics, and shall be taken 
notice of by all couils of justice wliatsoovei within the same teiritones 
in the same manner as any public Act ot Pailiameiit would or ought to 
bo taken notu e of, and it shall not be liectssaiy to legislci 01 publish in 
an} couit of justice an} laws 01 regulations made by the said Governor 
Geneial 111 Council This cnictmcnt has not been repealed, but the 
fust pait ot it applies in teims onl> to Jaws made undci the powcis 
given by the Act ot 1833, and is not reproduced 111 tho Act ot i8bj, 
01 cxpicssly made applicable to 1 iws made undci the powe is given by 
th.it Act Its lcpetition 01 ajiplie.ition was probably conside ic'd 1111- 
ncccssai} 11118O1 The exemption from theoblig it ion to legist e>i, wine li 
is in general teims, was enacted with leferencc to the epiestions winch 
had anseii is to the necessity for legistcnng enactments made undci 
vanous statutoiy powcis eoiifeiiccl befoie 181 j 

The pow eis of legislation lcpioduecd 111 this Digest aic not exhaustiv c 
Under vanous Acts of Parliament the Indian Legislature, like other 
Bntibh legislatures with limited jlowers, his povvei to make laws on 
paiticular subjects with 11101c extensive operation than laws made 
under its 01 din.uy powers iSece g the Extradition Act, 1870 (33 34 

Viet e 52, s 18), the Slave Trade Act, 1876 (39 A 40 Vn l e 40, s 2), 
tho Fugitive Ottendcis Act, 1881 (44 A 45 Viet c 69, s 32), the Colonial 
Couils of Admnalty Act, 18yo (53 & 54 Viet c 27), the Colemi.il P10- 
bates let, 1892 (55 & 56 Viet c 6, s 1), and the Merchant Shipping 
Act 18144 (57 & 58 Viet c Go, ss 264, 368, 735, 736) 

Tho leading case on tho genual powcis of the Indian Lcgislatuic 
Is The Queen v liurah (1878), L li 3 App Cis 889 Tho Indian 
Le'gislatmc liul pisseel an Act (A XII of 18(19) puipenting —b'jfst, 
to lemove the Guo Hills imm the jutisdiction of tho oidmary civil 
and eminnal couits, anti tiom the law applicable to those couits, and, 
secondly, to vest tho dilmmistiation ot tivil anti cuminal justice 111 
Close tcriitoiics 111 olheus appointed hy the Lieutenant Governor of 
Bengal The At t was to come into opt latum on a elate to be fixed by 
the lieutenant govunoi Hy the ninth section the lieutenant governor 
was empowered, by liotiheation in the Calcutta Gazette', to extend all 
01 any of the provisions of the Act to ceitain ncighbouiing mountainous 
districts The validity of tho Act, and particularly of tho ninth section, 
was questioned, but was maintained by the Judicial Committee of tho 
Pi ivy Council, who held (1) that the Act was not inconsistent with the 
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Indian High Courts Act, 1861 (24 & 25 Viet c 104), or with the Chaiter 
of the Calcutta High Couit, (2) that it was 111 its general bcope within 
the legislative [lowers of the Governor General in Council, (3) that 
the ninth section was conditional legislation and not a delegation of 
legislative power, and (4) that whero plenary powers ot legislation exist 
as to particular subjects, whcthei 111 an 1 in penal or in a provincial 
legislature, they may be well exercised, either absolutely 01 condition¬ 
ally , in the lattei case leaving to sonic external authonty the tunc and 
manner of cariying its legislation into effect, and the aiea over which 
it is to extend 

Lord Selbome, 111 delivering the judgement of the Judicial Com¬ 
mittee, expressed himself as follows 

‘ Tho Indian Legislature has powers expiessly limited by the Act 
of tho Imperial Pai Lament which created it, and it can, of couise, do 
nothing boyond the limits which circumscnbo these powers But, 
when acting within these limits, it is not m any sense an agent or 
delegate of the Impeiial Parliament, but has, and was intended to 
have, plenary jiowtrs of legislation, as Luge, and of the same nature, 
as those of Paihaimnt itself The established couits of justice, when 
a question arises whcthei the jirtsciibul limits have been exceeded, 
must of necessity deteimme that question , and the only way in which 
they can propeily do so is by looking to the turns of the mstiument, 
by which afhimatively the legislative poweis wue cicated, and by 
which negatively they are restncted If what has been done is legis¬ 
lation within the genual scope of the afhimativc words which give the 
powei, and if it violates no express condition 01 restriction bj which 
that powei is limited (m which categoiy would ot course be included 
any Act of the Imperial Path uncut at variance with it), it is not for 
any couit ot justice to mquue fuithei, 01 to cnlaige constiuctively 
those conditions and rcstuctions ’ 

Tho same punciplcs have bun since laid down with lespoct to 
colonial legislatures in the case of Powell v Apollo Candle Company 
(1885), 10 App Gas 282 See also Harris v Dams (1885), 10 App 
Cas 279, and Musytove v Chun Tttung Toy, [1891] L It A C 274 
(tho Chinese immigiatioii case) 

On the poweis of the Austiahau Commonwealth Parliament to 
compel attendance of witnesses and production of documents see 
Attorney General oj the Commonwealth oj Australia v The Colonial 
Sugar llejmmg Company and others, Decembu 17, 1913 

In Spngg v Siggan, [1897] A C 238, it was held on appeal from 
tho Capo that a power for tho governor to add to the existing laws 
already proclaimed and m foico 111 Pondoland such laws as ho should 
from time to time by proclamation dcclaie to bo 111 force in those 
territories, did not authorize the issue of a proclamation for the arrest 
and imprisonment of a particular chief 

(6) The expiession used 111 the Indian Councils Act, 1861, is ‘ tho 
Indian toiritories now under the dominion of Her Majesty ’ But s 3 
of tho Indian Councils Act, 1892 (55 & ;6 Viet c 14), explains that 
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this is to he read as if tho words ‘ or heroaftcr ’ wero insorted after 
‘ now ’ Consequently it is represented by British India, which means 
tho territories foi tho time being constituting British India (sec s 124 
and the notes thereon) 

(c) The Act of 1861 gave power to make laws ‘ for all seivants of 
the Government of India within tho dominions of princes and States 
in alliance with Her Majesty ’ The Act of 1865 gave power to make 
laws ‘ foi all British subjects of Hu Majesty within tho dominions of 
pnnees 01 States m India in alliance with Her Majesty, whether in the 
st 1 vice of tho Government of India 01 not ’ Consequently it may bo 
argued that the power to mako laws for scrv ants of the Government 
of India, as distinguished from Butish subjects generally, extends 
beyond the Native States of India But, having regard to the sense 
in winch the plnast ‘ pnnees and States in alliance with Hei Majesty ’ 
is commonly used in Acts relating to India, it seems safer to adopt the 

II irrower construction and to treat the expressions in the Act of 1861 
and in the Act of 1865 as synonymous 1 

The expiession ‘Government of India’ is defined by the Indian 
Central Clauses Act (X of 1897), 111 terms winch would exclude tho 
local Governments But this definition does not apply to the con 
struction of an English Act of Parliament, and the expiession ‘ servants 
of tho Government of India’ in the Act of 18G1 would doubtless be 
hold to include all seivants of G10 Ciown employed by 01 under the 
Government of India, whether ducctly employed by the Government of 
India in its nanowei seme, ot by or under a local Government, and 
whether British subjects 01 not See the definition of ‘ Government’ 

III Act X of 1897, 8 3 ( 21) 

It has been argued that the expression ‘ British subjects of Her 
Majesty ’ was used in the Act of 1865 in its oldci and 11 mower sense, 
as not including persons ot Asiatic descent If so, theie would be 110 
power under this enactment to legislate for natives of Ceylon in tho 
Nizam’s teiritones In practice, howovei, tho questions refened to 
in this noto do not cause difficulty because a widei power to legislate 
tor persons and things outside British India can be oxeicised under 
the Foreign Jurisdiction Act See below, Chapter V 

(d) The Indian Articles of War ate contained 111 Act VIII of 1911 
The words ‘ or followers’ do not orcui in tho Act of 1833, but their 
insertion seems to be justified by the Aimy Act, which, after a saving 
foi Indian military law rcsjiecting officers 01 soldiers or follow'ds in 
Hei Majesty’s Indian forces, being natives of India, enacts (s 180 
(2) ( b) ) that, ‘ For the puiposes ot this Act, tho expression “ Indian 
military law ” means the Articles of Wai or other mattors made, 
enacted, or 111 force, or which may hercaftei be made, enacted, or in 
foico, under the authority of the Government of India, and such 

1 On general principles, there would seem to be no objection to legislation 
conferring jurisdiction in respect of an offence committed by a servant of 
tho Ciown 111 any foieign countiy, where the offence consists of a broach of 
hit duty to tho Crown 
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articles 01 other matters shall extend to such native officers, soldiers, 
and followers, wherever serving ’ 

(e) The East India Company used to keep a small naval force, 
known first as the Bombay Marine, and afterwards as the Indian Navy 
This force was abolished in 1863, when it was decided that the Royal 
Navy should undertake the defence of India against senous attack by 
sea, and should also provide for the performance of the duties in tho 
Persian Gulf which had been previously undertaken by the Indian 
Navy Aftei tho abolition of tho Indian Navy, two small scivices, 
the Bengal Manno and the Bombay Manne, came into existence for 
local puiposes, but were found to be expensive and inetticient, and 
accordingly the Government of India amalgamated them into the force 
now known as tho Indian Mai me According to the preamble to 
the Indian Marine Seivico Act, 1884 (47 & 48 Viet c 38), this forco was 
‘ employed under tho duection of tho Covunoi General in Council for 
the transpoit of troops, tho guaidmg of convict settlements, the sup¬ 
pression of piracy, the suivcy of coasts and liaibouis, the visiting of 
lighthouses, the lelief of distiessed or wieckecl vessels, and other local 
objoots,’ and was muntamed out of tho lcvenucs of India 

Tho ships on this establishment vvcio Government ships, but did 
not form pait of the Royal Navy, and consequently did not fall within 
the provisions either of the Mcuhant (shipping Acts on the one hand, 
oi of the Naval Discipline Act (29 & 30 Viet c 109) on tho other, or 
of any corresponding Indian enactments They were 111 fact in the 
same kind of position as some of the vessels employed by the Board 
of Trade and by the Post Olhce in Butish wateis Under theso cir¬ 
cumstances it was thought expedient that the Governor General in 
Council should liavo powci to make laws foi the maintenance of 
discipline m then soivico , and, aeeoidmgly, tho Indian Marino Soivice 
Act, 1884, was passed foi this purpose It enabled the Governor- 
General in Council, at legislative meetings, to make laws for all persons 
employed 01 serving 111 or belonging to Her Majesty’s Indian Marino 
Service, but tho punishments weic to be of the same character as those 
under the Navy Acts, and tho Act was not to operate beyond the 
limits of Indian waters as delined by the Act, 1 e the old limits of tho 
East India Company’s charter The reasons for the limitation to 
Indian waters wore, doubtless, that it was desirable to maintain the 
local character of tho objects for which, according to the preamble, 
the establishment was maintained , that if, undei exceptional circum¬ 
stances, a ship belonging to the establishment w is sent to English 
wateis, on transport seivrce or otherwise, 110 practical difficulties in 
maintaining discipline were likely to arise, and that it was not desirable 
to give to those ships and to their ofhceis, outside Indian waters, then 
propel sphere of operations, a status practically equiv ilent to that 
of tho Royal Navy Tho officers of tho Indian Mai me Seivico aro 
appointed by tho Governor-General in Council, but do not hold com¬ 
missions from tho King, and consequently camiot exeicise powers of 
command over ofheors and men of the Royal Navy The ships aro 
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unarmed, and therefore are practically of no use for the suppression of 
piracy In time of "war, howevei, the King may, by Pioclamation or 
Order m Council, duett that any vessel belonging to the Indian Marino 
Service, and the moil and officers serving therein, shall bo under the 
command of the senior naval officer of the station where the vessel is, 
and while the vessel is under such command, it is to bo deemed, to all 
intents, a vessel of war of the Royal Navy, and the men and officers 
aio to bo undei the Naval Discipline Act, and subject to regulations 
issued by tho Admiralty with the concuncnce of the Secretary of State 
for India in Council (47 & 48 Vut c 38 s 6) 

Under the power confined by the Indian Mai mo Service Act, 1884, 
tho Indian Legislature passed tho Indian Mamie Act, 1887 (Act N 1 V 
of 1887), which established foi the Indian Manne Seivico a code of 
discipline corresponding to that in force for the Royal Navy, and 
declared that Chapter VII of tho Indian Penal Code, ‘ as to offences 
relating to the Aimy and Navy,’ was to apply as if Ilei Majesty’s Indian 
Mamie Scivice weie comprised 111 the Navy of tho Queen (s 79) 

On tho relations between the Royal Navy and tho Indian Man no 
Service, see the evidence given by Sir John Hcxt and others in the 
First Repoit of tho Royal Commission on tho administration of the 
expenditure of India (1896) 

(/) Tho words ‘or apply to any persons foi whom tho Governor- 
Geneial in Council has power to make laws’ are not 111 the Act of 
1861, but seem to bo implied by tho context 

(g) ' Affecting ’ would probably be lonstiued as equivalent to 
‘ altering ’ 

( h) The short titles given by the Short Titles Act, 189O, are sub¬ 
stituted in the text foi tho longci titles used in the Aet of 1861 It 
will be observed that, subject to the ixieptions here specified, the 
Pailumentary enactments relating to India may be ripealed 01 altered 
by Indian legislation This power is saved by the language used 111 
pioducing those enactments in tho Digest See e g ss 101, 103, 105 

(1) The language of the Act of 18G1 is ‘ any previsions of any Aet 
passed m this present session of Parliament, or heieaftei to bo passed, 
111 anywise affecting Hei Majesty’s Indian tenitones, 01 tho inhabitants 
thereof ’ See R v Meares, 14 Bengal Law Repoits, 106, 112 

(j) 44 & 45 Viet e 58 Undu s 136 of tins Ait as amended by 
840! tho Ainiy (Amendment) Aet, 1895 (58 & 59 Viet c 7), the pay 
of an oflieei or soldiei of Her Majesty’s regular foiecs must be paid 
without any deduction other than the deductions authorised by this 
01 by any other Aet, or by any Royal wanant tor the time being, or 
by any law passed by the Governor-General of India in Council 
Thus tho Indian Legislature has powei to authorize deductions from 
military pay, but this power can haidly be tieatcd as power to amend 
tho Army Act 

(k) After those words followed in the Act of 1861 tho words ‘ or 
the constitution and rights ot the East India Company ’ It will be 
remembered that the Company was not loimally dissolved until 1874 



DIGEST OF STATUTORY ENACTMENTS 235 


III] 

(1) ‘ Whereon may depend United Kingdom ’ These words 
.ue somewhat indehnite, and a wide meaning was attributed to them 
by Mr Justico Noiman in the taso of In the mailer nj Ameer Khan, 

6 Bengal Law Rcpoils, 392, 456, 439 I11 this case, which turned on 

tho validity of an aircst undu Regulation IJI of 1818, the powers 
of tho Indian Legislature undci successive clnutus and enactments 
were fully discussed 

(m) Aie the woids 01 the sovcicignty,’ Ac , to be luuiiecticl with 
‘whereon may depend,’ 01 with ‘affecting '’ Piobablj tho lattei 
It so, legislation to authorize 01 confirm tho cession ot temtory is 
placed by these woiels bejond the poweis of the Indian Legislature 
The power of tho Ciown to cede temtory in lnelia and clscwhuc was 
fully discussed in the Bliaunagar case, Damodhar Khan v Dtoram 
KJuinji, 1 L R 1 Bom 367, L It 2 App ('as 332, where the Judicial 
Committee, without expressly deciding the main question at issue, 
cleaily intimated that 111 their opinion the Ciown possessed the power 
This opinion was followed by the high couit at Allahabad in tho case 
of Lachni Nanu/an v llaja Vrnlab Singh, I L R 2 All 1 Seotuither, 

Nu H N Maine s Minute ot 1808 on the Ramporc Cession case (No 79), 
and tho debates 111 Parliament 111 1890 on the Anglo (Juman Agree¬ 
ment Bill, by which the assent ot Parliament was given to the 
agreement for tho cession ot Heligoland, and in 1904 (Juno 1) on the 
Anglo French Convention Bill 

(n) i e a chaitucd high couit Sec s 124 

( 0 ) This reproduces 3 & 4 Will IV, c 85, s 46, and is the reason 
why the sanction of the Nenctaiy of State in Council is lecited in the 
preamble to tho Punjab Courts Act, 1884 (XV 11 I of 1884, printed 111 
tho Punjab Code) 

(p) ‘Any authonty in India’ Tho wouls of tho Act aie ‘the 
Covernois of the Presidencies of Fort St (leoigc and Bombay ic- 
spcctively in Council, 01 the Governor or Lieutenant Govcmoi in 
Council of any presidency 01 othci temtory tor which a council may 
be appointed, with powei to make laws and regulations by virtue of 
this Act ’ 

{<]) These were the old limits ot the East India Company's chaiter 

64- —(1) (ft) At a legislative meeting of the governor- Business 
general’s council no business shall be transacted othei than tnc meet 
the consideration of measures introduced foi proposed to be 
introduced] ( b ) into the Council for the purpose of enactment, Viet c 
or the alteration of udes for the conduct of business at legis- <, Edw 
lativc meetings (c) 4 ’ 

( 2 ) At a legislative meeting of the governor-general's 
council no motion shall be entertained other than a motion 
for leave to introduce a measuie into the council foi the 



236 GOVERNMENT OF INDIA [CH 

purpose of enactment, or having reference to a measure intro¬ 
duced [or proposed to he introduced] ( b) into the council 
for that purpose, [01 having reference to some rule for the 
conduct of business] (b) 

(3) It shall not be lawful, without the previous sanction 
of the governor-gcncial, to introduce at any legislative 
meeting of the goveinor-gcneiars council any measure 
affecting— 

(a) The public debt 01 public revenues of India 01 imposing 
any chaigo on the revenues of India (d) , or 

(b) The lcligion or religious ntes and usages of any class 
of His Majesty’s subjects 111 India , or 

(c) The discipline or maintenance of any pait of His 
Majesty's military or naval forces , or 

(1 d ) The relations of the Government w'ltli foreign pnnees 
or States 

(4) Provided that the Governor-General in Council must, 
with tho sanction of the Set rebuy of State in Council, make 
rules authorizing at any legislative meeting of the governor- 
general’s council the discussion of the annual financial state¬ 
ment of the Governor-Geneial in Council and of any matter 
of general public interest and the asking of questions, but 
under such conditions and restrictions as may be 111 the said 
rules prescribed Rules made under this sub-section shall 
not be subject to alteration or amendment at legislative 
meetings of the council ( e) 

(a) As to tho object with which this section was framed, soo pai 24 
of Sir C Wood’s dispatch of August 9, 1861 

(b) Tho words ‘ 01 proposed to bo introduced ’ and ‘ or having refer¬ 
ence to somo rule for the conduct of business ’ are not 111 the Act of 
1861, but represent the existing practice 

(c) Section 5 of the Indian Councils Act, 1909 (9 Edw VII, c 4), 
requires rules to be made for the conduct of non legislative business at 
moetings of tho Governor-General’s legislative council, and the range of 
business at these meetings has been materially extended by tho rules 
so mado See Chapter I 

(d) The words ‘ or imposing any charge on the revonues of India ’ 
might perhaps be omitted as unnecessary 
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(e) This proviso reproduces the alterations made by the Act of 1909 
Under the existing rules the financial statement must be explained 
in council every year, and a printed copy must be given to every 
momber Any member may move resolutions on the financial state¬ 
ment, the member in charge has the right of reply, and the discussion 
is closod by any observations tho member in chargo or the president 
may think fit to make At a later stage the budget is bi ought forward 
for discussion, but no resolutions may then be moved 


65 —(1) When an Act has been passed at a legislative 
meeting of the governor-general’s council, the governor- 
general, whether he was 01 was not present m council at 
the passing thereof, may declare that he assents to the Act, 
or that I10 withholds assent from the Act, or that he reserves 


Assent of 
governor- 
general to 
Acts 
[-24 a 2S 
Viet c 
07, s 20 ] 


the Act for the signification of His Majesty’s pleasure 
thereon 


(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty’s pleasure, until His Majesty has signified 
his assent to the governor-general through the Secretary of 
State m Council, and that assent has been notified 111 the 
Gazette of India 


66.—(1) When an Act of the Governor-General in Power of 
Council has been assented to by the governor-general he dwdlow° 
must send to the Secretaiy of State an authentic copy ^ 

thereof Viet c 

67, S 21 ] 

(2) It is lawful for His Majesty to signify through the 
Secretary of State in Council his disallowance of any such 
Act 

(3) Where the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Act, as from the date of the 
notification, becomes void accordingly (a) 

(a) When an Act has boon passed by tho Governor-General in Council 
the Secretary of State usually sends a dispatch intimating that tho 
Act has been considered 111 council and will be left to its operation 
But this formal expression of approval is not essential to the validity 
of the Act, 
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Rules for 67 * The Governor-General m Council may at legislative 
business meetings of the governor-general's council, subject to the 
Viet*/ 5 assent °f ^e governor-general, make rules for the conduct 
67 .1 18] of business at legislative meetings of the council, and for 
prescribing the mode of promulgation and authentication of 
Acts made at such meetings , but any such rule may bo 
disallowed by the Secretary of State m Council, and if so 
disallowed has no effect 

A bill, when mtioducecl, is published in the official gazettes in 
English and the local vernacular, with a ‘(Statement of Objects and 
Reasons,’ uid a similar couise is usually adopted after every subsequent 
stigo of tho bill at which impoitant amendments have boon made 
Thus a lull as amended in committee is published with the repoit of 
the committee explaining tho nature of, anel loasons foi the amendment 
Tho draft of 1 bill is in some cases published foi tho purpose of eliciting 
opinion, before its introduction into the council 

When a bill is introduced, or on somo subsequent occasion, tho 
member m charge of it makes one or more of the following motions 

(1) That it he referred to a select committee, or 

(2) Tint it be taken into consideration by the council, cither at 
once or on some future day to be then mentioned, 01 

(3) That it be circul vied for the puipose of < lie itmg opinion IhoLcon 

The usual course is to refer a bill after introduction <0 a select com¬ 
mittee It is then considered in council aftei it is repotted by tho 
commit tee, with 01 without amendments, and is passed, either with 
or without further amendments made by the council 

Power to 68.—(1) («) The local Government ( b ) of any part of 

gelations Bntish Lidia to which this section for the time being applies 
I 3 t Vict^ m ay piopose to the Goveinor-Geneial m Council the draft of 
2] any regulation for the peace and government of that part, 
with the reasons for proposing the iegulation 

(2) Thereupon tho Governor-General in Council may take 
any such draft and reasons into consideration, and when any 
such draft has been approved by the Governor-General in 
Council and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in the local official 
gazette, if any, and thereupon has the like force of law and 
is subject to the like disallowance as if it had been made by 
the Governor-General in Council at a legislative meeting 

(3) The governor-general must send to the Secretary of 
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State an authentic copy of every regulation to which he has 
assented under this section 

(4) The Secretary of State may by resolution in council 
apply this section to any part of British India as from a date 
to be fixed m the resolution, and withdraw the application of 
this section from any part to which it has been applied ( d) 

(a) This power was conferred by tho Act of 1870, with the object 
of providing a more summary legislative procedure for tho more 
backward parts of British India Tho enactment conferring the power 
was passed in consequenco of a dispatch from tho Government of India 
drafted by Sir H S Maine (See Minutes by Sir H S Maine, Nos 67, 
6 q) The regulations made under it must be distinguished from tho 
old Madras, Bongal, and Bombay regulations, which weio made before 
1835 by (he Governments of tho tluce piesultnt 10s, and some of which 
are still in force 

(Zi) ‘ Local Government ’ is defined by s 124 

(c) It will be obseived that the Governor General in Council cannot 
amend tho draft 

(cl) Tho Indian Statute Book has from the eat best times contained 
‘ dorogulatiom/mg ’ enactments, 1 e enactments bairing, completely 
or partially, the application in tho mote backward and loss civilized 
parts of tho countiy of the ordinary law, which was at fust contained 
in tho old ‘ regulations ’ These enactments took varied and some¬ 
times veiy complicated foims, so that, in course of time, doubts arose 
and it became occasionally a matter of considerable difficulty to ascer 
tain what laws were and what were not m force in the different ‘ deregu 
latiomzed ’ tracts The main object of the Scheduled Districts Act, 
1874 (XTV of 1874), was to provide a method of removing these doubts 
by means of notifications to be issued by the Executive Government 
The preamble refeis to the fact that ‘ various parts of British India 
had never been brought within, or had from time to time been removed 
from, the operation of tho general Acts and regulations, and tho juris¬ 
diction of tho ordinary Courts of Judicature, ’ that 1 doubts had 
arisen in some cases as to which Acts 01 regulations were in force in 
such parts, and m other cases as to what were the boundaries of such 
paits , ’ and that ‘it was expedient to provide leadiei means foi 
ascertaining the enactments m force 111 such territories and the boun 
daries thereof, and for administering the law therein ’ The Act then 
proceeds to specify and constitute a numbei of derogulationizcd tracts 
as ‘ scheduled distncts,’ to give the power of declaring by notification 
what enactments arc, or are not, actually in force in any scheduled 
district, and to pi ovule for extending by notification to any 1 scheduled 
district,’ with or without modifications or restrictions, any enactment 
in force in any part of British India at the date of the extension The 
Act also gives powers to appoint officers for the administration of a 
scheduled district, and to regulate their procedure and the exercise of 
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their powers thorem, and also to settle questions as to tho boundaries 
of any such tract A large number of declaratory and extending 
notifications have been issued under tho Act 

Every district to which 33 Viet c 3, s 1 (reproduced by this section 
of the Digest), is made applicable theieupon becomes by virtue of s 1 
of the Indian Scheduled Districts Act, 1874 (XIV of 1874), a scheduled 
district within tho meaning of that Act and of the Indian General 
Clauses Act, 1897 (X of 1897, s 3 (49)) 

The Scheduled Districts Act, 1874, is immediately followed in tho 
Indian Statuto Book by the Laws Local Extent Act, 1874 (XV of 1874), 
the object of which is to remove doubts as to the application of certain 
enactments to the whole or particular parts of British India This 
Act also uses the expression ‘ scheduled districts,’ but m a senso which 
has in the course of time become diffeient fiom that in which the teim 
is used m the Scheduled Districts Act Tho lists of scheduled districts 
appended to tho two Acts were originally identical, but since 1874 
Ads have been passed which hive amended or partially repealed the 
list in Act XIV, but have not in all cases made corresponding altera¬ 
tions in the list annexed to Act XV Moioovor, certain legions not 
included in tho origin il schedule have, by reason of the application to 
them of 33 Viet c 3, s 1, become ipse facto scheduled districts The 
Logislativo Department of tho Government of India has published lists 
of the ‘territories which aio “deregulationucd,” “scheduled,” and 
subject to the statute 33 Viet c 3, s 1, rispectively ’ 

69 - The governor-general may m cases of emergency 
make and promulgate ordinances for the peace and good 
government of British India, or any part thereof, and any 
ordinance so made has, for such pcrtocl not exceeding six 
months from rts promulgation as may be declared 111 tho 
notification, tho like force of law to a law made by the 
Governor-General 111 Council at a legislative meeting , but 
the power of making ordinances under this section is subject 
to the like restrictions as the power of making laws at 
legislative meetings, and any ordinance made under this 
section is subject to the like disallowance as a law passed 
at a legislative meeting, and may be controlled or superseded 
by any such law 

The power given by this section has rarely boon oxercised, and 
should be e died into action only on uigent occasions The reasons for 
a resort to it should always bo recorded, and these, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Govi rninent 
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Local Legislatures 


70 . The Governor of Bengal in Council, the Governor of Meaning 
Madras in Council, the Governor of Bombay m Council, the i e g W . 
Lieutenant-Governors 111 Council of the United Provinces of & 

Agra and Oudh, the Punjab, Burma, and Bihar and Orissa, 5 6 Vlct c 

14,* 6 ] 

the Chief Commissioners m Council of Assam and the 


Central Provinces, and any local legislature which may be 
hereafter constituted m pursuance of the Indian Councils 24*25 
Act, 1861, aro local legislatures within the meaning of 
this Digest 


This section follows substantially the definition of ‘ local legislature ’ 
in tho Indian Councils Act, 1892 (55 A 56 Viet e 14, s 6), with the 
modifications lcquned by the constitution of local legisl ilures since its 
passing 


71 . — (1) (a) The legislative powers of the Governor of Constitu- 
Bengal in Council, the Governor of Madras in Council, and 

the Governor of Bombay in Council are exercised at legislative ,atlv0 , 

council 

meetings of their respective councils m Bengal, 

Madras, 

(2) For the oxerciso of those powers the governors of and 

Bombay 

Bengal, Madras, and Bombay respectively must nominate [24 & 25 
and various bodies elect persons resident m India to be 30’ 

additional members of their councils ?F, dw 

Ml, <• 4 , 

(3) The maximum number of the additional members of ^Y^Geo 
each of the saul councils (besides the advocate-geneial of the V, 0^6, 
province or officer acting in that capacity) is fifty ( b) 

(4) In the case of the councils of the Governors of Madras 
and Bombay, and if so ordered by the Governor of Bengal 
in the case of his council, the advocate-general or acting 
advocate-general for the time being of tho presidency must 
be appointed one of the additional members of the council of 
the governor of that presidency 

(5) Of the additional members of each of the said councils 
at least one-half must be persons who are not 111 the civil 
or military service of the Crown in India, and if any such 
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additional member accepts office under the Crown in India, 
his seat as an additional member thereupon becomes vacant 

(6) The term of office of an additional member of any 
of the said councils [other than the advocate-general or 
acting advocate-general] (c) is ordinarily three years (d) 

(7) An additional member of any of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no other 

(8) The Governor-General in Council must, with the 
approval of the Secretary of State 111 Council, make regula¬ 
tions (e) as to the conditions under which and manner in 
which nominations and elections are to be made in accord¬ 
ance with this section, and prescribe the manner in which 
such regulations are to be carried into effect 

(«) This soction repioducos the provisions of the Act of 1861, as 
modified by (ho Act of 1900 

(b) Tho number under the Act of 1861 -was not loss than four noi 
moio than eight 

(c) Tho words in sqnaro buckets probably expicss the effect of the 
Act of 1861, but the eonslinotion is not clear 

(rZ) Reo footnote (c) to section 60 above, p 221; 

(e) Tho effect of those regulations is summaii/i d in Chapter I 

Procedure 72 .—(1) At every legislative meeting of the council of 
latmT" the Governor of Bengal, the Governor of Madras, or tho 
-otingsi Governor of Bombay, the governor or some ordinary member 
of Bengal, of his council, and at least ten additional members of the 
and Bo’m council, must be present (a) 

$ &25 (2) The governor, if present, and in his absence the vico- 

J S 1C *4 C president, or, 111 the absence of the vice-president, the senior 

9 Edw ordinary member ( b) of the Governor’s Council, presides 
VII, c 47 ] 

(3) In ease of difference of opinion at any such legislative 
meeting, the opinion of the majority prevails 

(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or casting vote 

(5) Any such legislative meeting must be held at such time 
and place as the governor appoints, and may be adjourned by 
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the governor or by the person presiding at the meeting if so 
authorized by the governor 

(«) By the Regulations of No\emb< r 1 5, 1909, as anu nderl in 1012, 
ton additional membeis are requited to bo picsent to foini a quorum 

(6) TI10 expression 111 the Ait of 1861 is ‘senior civil ordmaiy 
member,’ and tho wool ‘civil’ was perhaps intended to exelndi the 
local eommaniler in elm f, who however, was an exit widinaiy mem be t 
If so, the wind has beeomo uniiciessary sinee tho passing of (he Widris 
and Bombay Armies Vt (5ft & 57 Viet e 2) The Indnn ('ouniils 
Act, 1909, requires the appointment of a viu piesidtnt to tike the 
place of the govei 1101 in Ins ibsenre 


73 .—(1) The additional members of the Council of the Oonstitu- 
Lieutenant-Govcrnor of Bih.ii and Orissa and the members of 
the councils for legislative pm poses of othn lieutenant- 1 Is 

governors and of chief eommissioneis (a) must be such persons utl “* 
resident in India as the heutenant-goveinoi oi duef commis- nots"an«l 
sionei, with the approval of the governoi-general, nominates, nussjoneia. 
and persons elected by various bodies VictV 67 

(3) Tho maximum number of additional members or SS U t 8 

v ' q Fdw 

members is, in the case of Bihar and Orissa, and of the VII, c 4, 

United Provinces of Agra and Oudh, fifty, 111 the case of I,f> ^ 
tho Punjab and Burma tlmty, and m the ease of Assam 
and the Cential Pi evinces twcntvfive 
(]) The maximum number of the members of any othei 
council of a lioutenant-goveinor eonstituled foi legislative 
purposes is thirty 

(4) Tho term of office of an additional member of tho 
Council of the Lieutcnant-Govetnor of Bihar and Orissa and 
of a member of any other lieulenant-govemot’s council is 
ordinarily tluee yeais ( b) 

( 5 ) The Governor-General in Council may, with tho 
approval of the Secretary of State in Council, make regu¬ 
lations as to the conditions under which and mannei m 
which nominations and elections are to be made in accordance 
with this section, and prescribe the manner in which such 
regulations are to bo earned into effect (c) 
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(a) By s 44 of the Indian Councils Act, 1861, the Governor General 
in Council was also empowered to extend the provisions of the Act to the 
territories known as the North Western Provinces and the Punjab 
respectively A legis] itive council was established for the Noith- 
Wcstem Piovinecs and Oudh together (see the powers under the next, 
section), by proclamation ot November 26, 1886, and tho name of the 
province for which the council was established was in 1901 altered to 
the United Provinces of Agra and Oudh Legislative councils were 
established for tho Punjab and Burma by proclamation of Apnl 9, 
1897, for tho province of Biliai and Oiissa by proclamation of 
March, 1912 (see Act VII of 1912), for Assam in 1912, and for the 
Central Provinces in 1913 Under the regulations for the constitution 
of these legislative councils a majority of the members of each council 
must be persons who axe not in the civil 01 military service of the 
Crown 111 India 

(b) See footnote (c) to section Go, above, p 223 

(r) This power was given by the Art ot 1901) TI10 legulations are 
to the same general 1 fleet as those fm Modi is and Bombay 


Power to 74 .—(1) The Governor-General in Council may, with the 
new local P rcvious a PP 10v < l l of the Secretary of State in Council, and 
le 0 'ida by notification in the Gazette of India, constitute a new 
[24 & 25 province for legislative purposes, and, if necessary, appoint 
67' V 46 a heutenant-governor for any such province, and constitute 
40 ] the Lieutenant-Governor in Council of the province, as from 
a date specified m the notification, a local legislature for that 
province, and define the limits of the province for which 
the Lieutenant-Governor in Council is to exercise legislative 
powers 

(2) Any law made by the local legislature of any province 
shall continue in force in any part of the province severed 
therefrom 111 pursuance of this section until superseded by 
a law of the governor-general or of the local legislature to 
whose province the part is annexed (a) 

(a) Tins section is intended to give the effect of the existing enact¬ 
ments in the Act of 1861 (24 & 25 Viet c 67, as 46-49), which run as 
follows 

‘46 It shall be lawful for the governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for tho 
purposes of this Act, to which the like provisions shall be applicable, 
and, further, to appoint from time to time a heutenant-governor to 
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any province so constituted as aforesaid, and from tune to time to 
declare and limit the extent of the authority of such lieutenant- 
governor, in liko mannor as is provided by tho Government of India 
Act, 1854, respecting the licutenant-govcinois of Bengal and the 
Noith-Westcin Provinces 

‘47 It shall bo lawful foi tho Governor Goncial in Council, by 
such proclamation as afoiesaid, to fix tho limits of any piesicltncy, 
division, province, or territory in India for tho purposes ot this Act, 
and furthoi by proclamation to divide or alter front time to time the 
limits of any such presidency, division, province, or toiritoiy, for tho 
sard put [loses Piovided always, that any law or regulation made 
by the Govornoi or Lieutenant-Governor in Council of any presidency, 
division, piovmco, or territory shall continue in foico 111 any part 
thoicof which may bo severed therefrom by any such proclamation, 
until superseded by law or regulation of the Governor-General 111 
Council, 01 of tho Governor or Luutcnant Governor 111 Council of the 
presidency, division, province, or territory to winch such parts may 
bocomo annexed 

‘ 48 It shall bo lawful for every such Lieutenant-Governor in Council 
thus constituted to make laws for the peace and good government of 
his respective division, piovmce, or territory, and, except as otherwise 
herembeforo specially provided, all tho provisions in this Act contained 
lespectmg the nomination of additional membois foi the purposo of 
malting laws and logulations foi tho presidencies of Foil Saint George 
and Bombay, and limiting tho power of the Governors 111 Council of 
Fort Saint Georgo and Bombay, for tho puipose of making laws and 
regulations, and respecting the conduct of business 111 the meetings 
of such councils foi that purpose, and respecting the power of the 
governor general to declaie or withhold hrs assent to laws 01 regulations 
made by the Governor in Council of Fort Saint George and Bombay, 
and respecting tho power of Her Majesty to disallow tho same, shall 
apply to laws or regulations to bo so made by any such Lieutenant- 
Governor in Council 

‘49 Provided always, that no proclamation to bo made by tho 
Governor-General in Council under tho provisions of this Act, foi 
the purposo of constituting any council for any presidency, division, 
provinces, or territories hereinbefore named, or any other provinces, 
01 for altering tho boundaries of any presidency, division, province, 
01 territory, or constituting any now provrnco for tho purpose of this 
Act, shall have any force or validity until the sanction of Her Majesty 
to the same shall have been previously signified by tho Secretary of 
State in Council to the govornor-goneral ’ 

It was under these enactments that local legislatures were established 
for the North-Western Provinces and Oudh (1886), for Burma (1897), 
and for Bihar and Orissa (1912) See Act VII of 1912 

The effect of the enactments appears to be that a new lioutenant- 
governorslnp cannot be created unless a local legislature is created at 
the samo time, as was done 111 tho last two cases mentioned above 
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Tho maximum number of mombers of any council of a lieutenant- 
governor hereafter constituted is thirty See tho Indian Councils Act, 
1 got). Sc h I 

Section 3 of tho Government of India Act, 1912 (2 & 3 Geo V, c 6), 
empowers the Governor-General in Council to obtahlibli a legislative 
council foi a 113 chief comims&iontrbhip, by piotlamalion, adapting the 
provisions of tho Indian Councils Acts nlatmg to lieutenant gov 011101 
ships A legislative council was established for Assam on Novcinbu 
14, 191and for the Central Pi ovine es in Novcmbei, 1913 


Procedure 75 .—i 1 ) At eveiy meeting of a heutenant-goveinoi’s 
.itmeet oouncil the lieutenant-govei 1101, 01 in Ins absence the vice- 
lu uten president of hib council, 01, in the absence of the vice-president, 
nor s° VCI> the member of the council highest 111 olhcial tank among 
I'cy iT’S those holding oflice under the Crown, presides (a) 

‘ 45 (2) The legislative powers of the council may be exercised 

0Rdw only at meetings at which the lieutenant-governor or some 
s 4 ] ’ othei member holding oflice under the Crown, and a specified 

nuinbci of additional members of the council, are present ( b ) 

(3) In case of difference of opinion at any meeting of the 
lieutenant-governor's council, if there is an equality of votes, 
the lieutenant-govemoi or othei person presiding has a second 
01 casting vote 

(a) Tho Indian Councils Act, 1909, uquites the appointment of 
1 vice president to take the place ot tho lieutenant govanor in hib 
absence 

(b) Under tho Regulations of 1909 as amended 111 1912 tin 10 aio 
1 opined to bo present, in oidei to I01111 a quoiuni, ten additional 
numbers 111 tho case ol Iho Council of Riliai and Oussa anti ten 
meinbus in the ease of the United Provinces, eight in tho ease of 
the Punjab and Assam, and six in the case ot Buinu 

Poneis of 76 .—(1) The local leg 1 slat mo of any piovmoe in India 

hmsk ma y> subject to the provisions of this Digest, make laws for 

t ^ the peace and good government of the territories for the time 

Viet c (>/, being constitutmg that province (a) 

48 42 ’ 43 ’ (2) The local legislature of any province may, with the 

Viet c° P levlous sanction of the governor-general, but not otherwise, 
1 4 > s 5 1 repeal or amend as to that province any law or regulation made 
by any authonty 111 Iudia other than that local legislature ( b) 
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(3) The local legislatuie ot any province may not, without 
the previous sanction of the governor-general, make or take 
into consideration any law— 

(a) affecting the public debt of India, or the customs dutieB 
or any othei tax 01 duty foi the time being 111 foice and 
imposed by the autlioiity of the Governor-General in 
Council lor the general purposes of the government of 
India , 01 

(b) regulating any of the cuirent com, 01 the issue of any 
bills, notes, or othei paper cuirency ot 

(c) regulating the conveyance of letters by the post ofhcc or 
messages by the electnc telegraph within the province, or 

(d) altering in any way the Indian Penal Code (c), or 

(e) affecting the leligion or religious rites or usages of any 
class of His Majesty’s subjects 111 India , or 

(/) affecting tho discipline or maintenance of any part of 
His Majesty’s naval or military forces , or 

(</) icgulating patents 01 copyught, 01 

(h) affecting the relations of the Government with foreign 
princes or States 

(4) The local legislatuie of any province has not power 
to make any law affecting any Act of Parliament foi the 
time being 111 force in the province ( d) 

(5) Provided that an Act or a provision of an Act made 
by a local legislatuie, and subsequently assented to by the 
governor-general 111 pursuance of the provisions contained in 
this Digest, is not to be deemed invalid by reason only of its 
lequirmg the previous sanction of the governor-general under 
this section 

(a) Tho Governor General in Council has concurrent power to legis¬ 
late for a province undei a local legislature I11 practice, however, 
this power is not, unless under veiy exceptional circumstances, exer¬ 
cised as to matters within tho competency of the local legislature. 

(b) Under the Act of 1861 a local legislature could not alter an Act 
of the Government of India passed after the Act of 1861 came into 
operation. Consequently tho sphere of operations of the local legis- 
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laturcs was often inconveniently restricted by the numerous Acts 
passed by tho Governor General 111 Council since 1861, particularly 
by such gcncial Acts as the Evidence Act and the Easements Act 
The provision reproduced in sub section (2) was inserted m the Act of 
1892 for tho puiposo of removing this inconvenience 

(e) Sir Charles Wood, when Secretary of State for India, 111 a dis 
patch dated December 1, 1862, addressed the Government of India as 
follows 

‘Cases, 110 doubt, will occasionally occui when special legislation 
by the local Governments foi ollcnccs not included in the Penal Code 
will bo lequued In these cases the gcncial 111I0 should be to placo 
buch olh nccs under penalties already assigned in tho Code to acts 
of a similai cliaiactei This mode of legislation, though an addition 
to, cannot be deemed an altciation of the Penal Code, but if any 
deviation is considered litecssaiy, then tho law rcquucs that youi 
previous bam lion should be obtained 

‘ It was the intention of Her Majesty's Government that, except 
in local and peculiar circumstances, the Code should contain tho whole 
body of penal legislation, and that all additions or modifications 
suggested by experience should from timo to time bo mcoiporatcd in 
it And tho duty of maintaining this uniformity, of course, devolves 
upon youi Excellency in Council 

‘ As a general liilc, foi the guidaiico of the local councils, it would 
probably be expedient—and thw appears also to bo youi own view— 
that all bills containing penal clauses hliould be submitted foi your 
provious sanction * 

In consequence of this dispatch all Bills mtioducod into a local 
legislature and containing pen il clauses ate required to be sent to the 
Government of India foi eonsieleiation as to the penal clauses 
As to what would amount to an altciation of the Penal Code, see 
Minutes by Sir H S Maine, Nos 5 and 6 

(d) Among tho Acts which a local legislature cannot ‘ itlcct ’ is the 
Indian High Couits Act, 1861 (24 A 25 Viet c 104), and, eonsequt ntly, 
questions have arisen as to tho validity of laws aflecting the jmisdiction 
of tho charteicd high court It has been hold that tho Govemoi of 
Bombay in Council has power to pass Acts limiting or regulating the 
junsdiction of the courts established by tho local legislatuio, and that 
such Acts are not voiil merely because thoir indirect effect may bo to 
increaso or diminish tho occasions for tho exercise of the appollato 
junsdiction of the high court (Prcmshankar Itaghunalhj t v Government 
of Bombay , 8 Bom H G Bop A C I 195) Also that tho Bombay 
Legislative Council has authority to make laws regulating tho rights and 
obligations of tho subjects of the Bombay Government, but not to affect 
tho authority of the high court m dealing with those rights and obliga¬ 
tions (Collector ofl'huna v Bhaslur Mahadev liheth, I LR,8 Bom 264) 
The power of the Governor General in Council to affect by legislation 
tho prerogative of tho Crown is expressly recognized by statute (see 
below, s 79) It may perhaps be inferred that the local legislatures 
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do not possess this power But see Bdl v M micipahly of Madras, 

25 Mad 474 

77 * —(l) At a legislative meeting of the Governor of Business 

at legis 

Bengal in Council, of the Governor of Madias 111 Council, lative 
of the Governor of Bombay 111 Council, 01 of the Lieutenant- 
Governor of Bihar and Onssa nr Council, and at a meeting of ^ lct c <} 7 > 
any other Licutenant-Goveriior or any Chief Commissioner 111 38,48 
Council, no business may be transacted other than the eon- yil, c 4, 
sulcialion of mcasuies introduced [or proposed to be intro- 8 5 ^ 
duced] (a) into the council for the purpose of enactment, or 
the alteration of rules foi the conduct of business at legislative 
meetings (6) 

(2) At any such meeting no motion may be entertained 
other than a motion for leave to introduce a measure into the 
council for the puijiosc of enactment, or having reference to 
a measure introduced [or proposed to be introduced into tho 
council for that purpose, or having reference to some rule for 
the conduct of business] (a) 

(3) Provided that the Governors in Council of Bengal, 

Madras, and Bombay respectively, and the Lieutenant- 
Governor or Lieutcnant-Govcinor in Council or Chief Commis¬ 
sioner of cvciy province must, with the sanction of the 
Governor-General 111 Council, make rules foi authorizing at 
any legislative meeting of then respective councils the dis¬ 
cussion of the annual lmancial statement of then respective 
local Governments and of any matter of general public interest 
and the asking of questions, but under such conditions and 
restrictions as may 111 the rules applicable to those councils 
respectively be prescribed 

(4) It is not lawful for any member of any such council 
to introduce, without the previous sanction of the governor 
or lieutenant-govcinor or clucf commissioner, any measure 
affecting the public revenues of the province or imposing any 
charge on those revenues 

(5) Rules foi the conduct of business at legislative meetings 
of the Governoi of Bengal 111 Council, of the Governor of 
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Madras in Council, of the Governor of Bombay in Council, 
01 of any Lieutenant-Governor 01 Chief Commissioner m 
Council, may be made and amended at legislative meetings of 
the council, subject to the assent of that govcinoi 01 lieutenant - 
governor 01 chiet commissioner, but any such lule may be dis¬ 
allowed bythcGoveinoi-Goiieidlm Council,and if so disallowed 
shall have no effect Provided that rules made under this 
section with respect to the discussion of the annual financial 
statement or of any mattei of general public interest or the 
asking of questions arc not to be subject to amendment as 
aforesaid 

(«) Tho words in square brackets are not in the Act of 1861, but 
upresent the existing piaclice 

(b) The range of business at meetings of these legislative councils 
has bun matcnally extended by s 5 of the Indian Councils Ac t, 1909, 
and the lules made uudci it 

Absent to 78 .—(1) When an Act has been passed at a meeting ot 
local ifgib the council of a govcinoi, lieutuiaiit-goveinoi 01 chief com- 
J“ turw missioncr, the govcinoi 01 licutcnant-govanoi 01 chief 
Viet 0 67, commissioner, whether lie was 01 was not present 111 council 
at the passing of the Act, may declare that he assents to 
01 withholds his assent from the Act 

(2) If he withholds his assent from any such Act, tho Act 
has no effect 

(3) If he assents to any such Act he must forthwith send 
an authentic copy of the Act to tho governor-geneial, and 
the Act has not validity until the governor-general has 
assented thereto, and that assent has been signified by the 
govemor-gcneial to,and published by, the govcrnoi, lieutenant- 
go vei nor, or chief commissioner 

(4) Wheie the governor-general withholds his assent from 
any such Act he must signify to the governor, lieutenant- 
governor, or chief commissioner in writing Ins reason for so 
withholding his assent (a) 

(5) When any such Act has been assented to by the 
governor-general, ho must send to the Secretary of State 
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an authentic copy theicoi, and it it, lawful foi His Majesty 
to signify thiough the Scuctan of State in Council Ins 
disallowance of any such Act 

(6) Where the disallowance of any such Act has been so 
signified, the go\einor 01 In utenanl-goveinoi m < hut com 
liussioner must foithwith notify the chsailowance, and thcie- 
upon the Act, as fiom the date of the notification, becomes 
void accoidmgly 

(a) Assent has been withheld on ono or moie of the following 
giounds 

(1) that tlio pnnuplc 01 policy of the Act, 01 of somo paiticular 
piovision of the Act, is unsound, 

(2) that the Act, 01 some provision of the Act, is ultra vires of the 
local k gislatuie, 

(3) that the Act is dcfcctivi 111 foim 

With aspect to (3), tho recent practice of the Government of India 
has been to avoid criticism of the drafting of local Bills 01 Acts 


Validity of Indian Law s 


79 - A law made by any authority 111 India is not invalid Removal 
solely on account of any one or more of the following reasons as l0 

(1) in the case of a law made by the Governor-General 111 ° £ 

Council, because it affects the prerogative of the Crow 11 (ct), J a " B 

124 & 25 

(2) 111 the case of any law, because the requisite piopoition Viet c 

of members not holding ollice under the Ciown in India 24) 33,48, 
was not complete at the date of its introduction to the y] t * c 5 
Council or its enactment, 31 > 3 1 1 


(j) m the ease of a law made by a local legislatuie, because 
it confcis 011 magistrates, being justices of the peace, the 
same jurisdiction ovei European British subjects as that 
legislature by Acts duly made could lawfully confer on 
magistrates 111 the exercise of authonty over natives 111 
the like cases (b) 

(a) This saving does not appeal to apply to the local legislatures See, 
nolo (cl) on s 76 As to the picrogativcs of tho Crown, soo note (a) 
on s 36 

(l) A11 Indian Act (XXII of 1870) was passed to confiim coitani 
previous Acts of the Madras and Bombay legislatures which had been 
adjudged invalid on tho ground of interference with tho rights of 
European British subjocts See R v. Seay 7 Bom Ci 6 , and tho 
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speeches of Mi FitzJames Stephen m the Legislative Council m 1870, 
Proceedings, pp 362, 384 As Indian legistal iou could not confer on 
local legislatures the lequisite power in the future, it was conferred by 
an Act of Parliament in 1871 (34 & 35 Viet c 34) 


PART VII 

Salaiujss, Leave 01 Absence, Vai moN ok Okpice, 
TeMPOIIABY APPOINTMENTS, &0 

.Sal,in. s 80 .—(x) There are to be paid to the Governor-General of 

anus'of W " India and to the other persons mentioned in the First .Schedule 
genual 01 ^ us I^ 1 g Cb *'j 0U I °I Iho revenues of India, such salaries, not 
and ccr^ exceeding in any case the maximum spccihed in that behalf 
ofiicials m m the said schedule, and such allowances (if any) for cquip- 
fX incut and voyage, as the Sccrelaiy of State 111 Council may 
tit. c ^ by order fix in that behalf, aud subject to oi in default of any 
Btlc ^ ort * er > 88 aro llow payable 

(2) Provided as follows 

(a) An order affecting salaries of members of tho Govcinor- 
Gcneral’s council may not be made without the con¬ 
currence of a majority of votes at a meeting of the 
Council of India, 

(b) If any person to whom this bectiou applies holds or 
enjoys any pension 01 salary, 01 any office of profit under 
the Crown or under any publrc office, his salary under this 
section must be reduced by tho amount of the pension, 
salary, or prohts of office so held or enjoyed by bun , 

(c) Nothing in the provisions of this section with respect 
to allowances authorizes the imposition of any additional 
charge on the levcnues of India 

(3) The salary payable to a person under this section com¬ 
mences 011 his taking upon himself the execution of the office to 
which the salary is attached, and is to be the whole profit or ad¬ 
vantage which he enjoys during his continuance in the office (a) 

(a) Tho salaries of tho govoinor general, governors, and members 
of council weie fixed at what is shown as tho maximum in the First 
Schedulo by 3 & 4 Will IV, c 85, s 76, but were there declared to be 


win IV, 

c 85, ss 
A 77 



Viet 0 
67, s 4 
43 Viet c 
3. ss 2,4] 
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subject to such reduction as the Court of Directors, with tho sanction 
of tho Board of Control, might at any time think fit 

The salary of the commander in chief and of lieutenant governors 
was fixed at iooooo Company’s rupees by 16 & 17 Viet e 95, s 35, 
but the salaries so fixed were declared to bo subject to tho provisions 
and legulations of the Government of India Art, 1833 (3 Will IV, c 85), 
concerning tho salaries thereby appointed 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding tho amounts specified in tho Acts of 1833 
and 1853 Tho power to reduce has been exercised more than once, 
but it is open to argument whether the power to reduce involves a pov ei 
to raiso subsequently 

The allowances for equipment and voyage of tho officers mentioned 
in tho First Schedule (and also of the bishops and archdeacons of 
Calcutta, Madras, and Bombay) may, under tho Indian Salaries and 
Allowances Act, 1880(43 Viet c 3), be fixed, altered or abolished by the 
Secretary of State m Council But nothing in that Act was to authorize 
the imposition of any additional charge on the revenues of India 
Sub-soction (3) is taken from s 76 of tho Act of 1833 
Under 33 Geo ITI, c 52, s 32, a commander in chief was not to be 
entitled to any salary or emolument as member of council, unless it was 
specially granted by tho Court of Directors 
Tho sahvnos and allowances now paid under tho enactments repro 
duced in this Digest aro as follows 


Officer 

Salary 

Equipment 
and Voyage 1 


Rs 

£ 

Viceroy and Governor General 

2,50,81x3 

5,000 

Governors of Bengal, Bombay, and Madras 

1,20,000 

1,000 

Commander in Chief 

1,00,000 

500 

Lieutenant Governor 

1,00,000 


Member of Governor General’s Council 
Member of Council, Bengal, Madras, and 

80,000 

3 <x> 

Bombay 

64,000 

— 

Chief Justiu., Calcutta 

72,000 

, 

Puisne Judges, Calcutta 

48,000 

1 

Chief Justice, Madras 

60,000 


Puisne Judges, Madras 

48,000 

300 

Chief Justice, Bombay 

60,000 

| 

Puisno Judges, Bombay 

48,000 

I 

Bishop of Calcutta 

45,980 

| 300 

Bishops of Madras and Bombay 

25,600 

Archdeacon, Calcutta ) 

Pay as Senior 


,, Madras [ 

Chaplams 


„ Bombay ) 

+ Rs 3 200 



1 These allowances are not payablo unless the officer is resident in Europe 
at the time of the appomtmont Smaller allowances aro payablo if tho 
officer is then resident elsewhere 
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Leavo of 81 .—(i) The Governor-General in Council ancl the Gover- 
mombm° nors Bengal, Madras, and Bombay m Council respectively 
tf T nc» may grant to any of the ordinary members of their respective 
Vict c councils leave of absence under medical certificate for a period 
67 ’ 6 ^ not exceeding six months 

(2) Where a member of council obt 1111s leave of absence 
in pursuance of this section, he retains his othcc during his 
absence, and on his return and usumption of his duties is en¬ 
titled to receive half his salary for the period of his absence , 
but if Ins absence exceeds six months his office becomes vacant 


Provision 82 .—(1) If the Governor-General, the Governoi of Bengal, 

absoncp Madras ot Bombay, 01 the commander-in-chief of His 
Majesty’s forces in Tudia, and, subject to the foiegomg pto- 
vmoe visions of this Digest as to leave of absence, if airy oulinaiy 
III, o'", member of the council of the Governor-General, or of the 
7 Coo IV f* ovemor Bengal, Madras or Bombay departs fiom India 
e 5 < 5 > s 3 intending to return to Eutope, his office theicupon becomes 
WilMV, vacant (a) 

7 Will" IV, [( 2 ) No act or declaration of any governoi-general, governor, 
| 7]ct or member of council, other than as aforesaid, except a 
declaration in writing under hand and seal, delivered to 
a secretary to the Government of India or to the chief 
secretaiy of the presidency wherein he is, in order to its being 
recorded, shall be deemed or held as a resignation or surrender 
of his office (b) ] 

[(3) Tf the governor-general, or any ordinary member of 
the govenior-gencral’s council, leaves India otherwise than 
111 the known actual service of the Crown, and if any 
governor, lieutenant-governor, or ordinary member of a 
governor’s council leaves the presidency to which he belongs 
otherwise than as aforesaid, his salary and allowances are not 
payable during his absence to any person for his use (c) ] 

1 (4) If any such officer, not having proceeded or intended 
to proceed to Europe, dies during his absence and whilst 
intending to return to Tndia or to Ins piesidency, his salary and 
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allowances, will, subject to any rules in that behalf made by 
the Secretary of State in Council, be paid to his personal 
representatives 

(5) If any such officer does not return to India or his 
presidency, or returns to Europe, his salary and allowances will 
be deemed to have ceased on the day of his leaving India ot 
his presidency (d) ] 

(a) Under the Act of 1793 33 Geo III, c 52, s 37, ‘ the departure 
from India of any govomor-goncral, governor, member of council, or 
commandor-m-chief, with intent to return to Europe, shall be deemed 
in law a resignation and avoidance of his office,’ and his arrival in any 
part of Europo is to bo a sufficient indication of such intent The Act 
of 1833 (3 & 4 Will IV, c 85, s 79) enacts in almost identical words 
that the roturn to Europe, or departure from India with intent to 
return to Europe, of any governor-general of India governor, member 
of council, or commander-in chief, is to be deemed in law a resignation 
and avoidaneo of his offico or employment These provisions have 
been qualified as to members of council by the powoi to grant sick 
leavo under the Act of 1861 (see s 82) Rut when tho Duke of Con¬ 
naught wished to visit England in the Jubilee jear during Ins term 
of office as commander in-chief in the Bombay Presidency a special 
Act had to bo passed (50 Viet sess 2, c 10) 

( b) This sub section reproduces a provision in s 79 of the Act of 
1833, which was copied from a similar provision in the Act of 1793 
Tho provision possibly arose out of the circumstances attending Warren 
Hastings’s resignation in 1776 (see above, p 64), but doos not appear 
to bo observed in practice 

(c) This sub section is intended to repioducc as far as practicable 
the effect of tho enactments still in foico on this subject, but their 
language is not clear, and was framed with reference to circumstances 
which no longer exist 

Section 37 of tho Act of 1793 enacts that ‘ if any such governor- 
general or any other officer whatever in the seivico of tho said Company 
shall quit or leave the presidency or settlement to which ho shall 
belong, other than in the known actual sorvico of the said Company, tho 
salary and allowances appertaining to his offico shall not bo paid or 
payable during his absence to any agent or other person for his use, 
and in the event of his not returning back to his station at such 
presidency or settlement, or of his coming to Europe, his salary and 
allowances shall bo deomed to have ceased from tho day of Ins quitting 
such presidency or settlement, any law or usage to tho contrary notwith¬ 
standing ’ 

An Act of 1826 (7 Geo IV, c 56, s 3), after referring to this provision, 
onacts that tho ‘ Company may cause payment to bo made to tho 
representatives of officers m their service, civil or military, who, having 
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quitted or left their stations and not having proceeded or intended to 
proceed to Europe, intending to return to their stations, have died or 
may hereafter happen to dio during their temporary absence within the 
limits of the said Company’s charter or at the Cape of Good Hope, of 
such salaries and allowances, or of such portions of salaries and allow¬ 
ances, as tho officers so dying would havo been entitled to if they had 
returned to their station ’ 

Section 70 of the Act of 1833 enacts that ‘ if any such govornor- 
genoral or member of council of Tndia shall leave tho said territories, 
or if any governor or other officer whatever m tho service of tho said 
Comp my shall leave the presidency to which ho shall belong, other 
thin in tho known actual service of the snd Company, tho salary and 
allowances ippoitaining to his office shall not be paid or payable during 
his absence to any agent or other person for his use, and in tho event of 
his not returning or of his coming to Europe, his salary and allowances 
shall be deemed to havo ceased from tho day of lus leaving tho said 
terntonos or the presidency to which he may havo la longed 1’iondod 
that it shall ho lawful for tho said Company to mako such payment vs 
\s now by law permitted to bo made to tho representatives of their 
officers or servants who having lift their stations intending to rotum 
thereto, shall die during their absence ’ 

An Act of 1837 (7 Will IV, c 47) enacts that these proa-sions in tho 
Acts of 1793 and 1833 are ‘ not to extend to tho ease of any officoi or 
servant of tho Company under tho rank of governor or member of 
council who shall quit tho presidency to which ho shall belong in conse¬ 
quence of sickness undor such rules as may from time to time bo estab¬ 
lished by tho Governor General of India in Council, or by tho Governor 
in Council of such presidency, as tho case may be, anil who sh all proceed 
to any place within tho limits of the East India Company’s charter, or 
to tho Mauritius, or to the island of St Helena, nor to tho caso of any 
officoi or servant of tho said Company under such rank as aforesaid who, 
with tho permission of the Government of tho presidency to which 
ho shall belong, shall quit such presidency m order to proceed to 
another presidency for the purpose of embarking thenco for Europe, 
until tho doparturo of such officer or servant from such last mentioned 
presidency with a view to return to Europe, so as th at tho port of such 
doparturo for Europe shall not be moro cl'st int fiom tho place which ho 
shall havo quitted in his own presidency than any poit of embarkation 
within such presidency ’ 

These rulos were to require the approval of the Court of Directors 
and tho Board of Control 

Finally, s 32 of tho Act of 1853 (soo s 89 of tho Digest) declared that 
‘ Nothing in any enactmont now 111 force, or any charter relating to tho 
said Company, shall be taken to prevent tho establishment, by tho 
Court of Directors (under the direction and control of tho said Board 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relation to tho absence on sick leave or furlough 
of all or any officers and persons in tho service of tin* s ud Company in 
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India, or receiving salaries from the said Company there, under which 
they respectively may bo authorized to repair to and reside in Europe 
or elsewhere out of tho limits of tho said Company’s charter, without 
forfeiture of pay or salary, during tho times and under the circum¬ 
stances during and under which they may now bo permitted (while 
absont from their duty) to rcsido in places out of India within the limits 
of tho said Company’s charter, or during such times and under such 
circumstances as by such regulations m ly be permitted ’ 

Tho poweis conferred by tho Act of 1853 would seem to ovemdo 
the previous provisions as to salary, but not (he povious provisions 
is to vacation of office 

(tl) The last two -mb m < (ions ire inserted as a rough reproduction of 
tin \ct of 18’6 and of an enactment m the Act of 18s3, but it is 
doubtful whoflui these enactments ue still law, and whether they 
aie not superseded by regulations under the Act of 1853 

83 - (1) II s Majesty may by w,in ant under his Sign Conch 
Manual appoint any person conditionally to succeed to any appoint- 
of the ofliccs of governor-general, governor, or ordinary 
member of the council of the governor-general 01 of the VVill IV, 
governor of Bengal, Madias, or Bombay, in the event of 24 
the office becoming vacant, 01 111 any other event or con- ^ IC * £ | >7, 
tmgemy expressed in the appointment, and icvokc any such 
conditional appointment («) 

(2) A poison so conditionally appointed is not entitled to 
any authority, salary, or emolument appertaining to the 
office to which he is appointed, until he is 111 the actual 
possession of the office 

(«) By 3 & 4 Will IV, c 85, the power of making conditional ap¬ 
pointments to tho offices of governor general, governor, and member 
of the Council of Madras and Bombay was vested m tho Court of 
Directors, and consequently is now vested in the Secretary of State 
(21 & 22 Viet c 106, s 3) 

Under 24 & 2<; Viet c 67, s 5, the power of making conditional 
appointments to the offico of ordinary member of the governor general’s 
council is apparently exercisable either by the King, or by the 
Secretary of Stato with tho concurrence of a majority of tho Council 
of India 

In practice, the power is m all these cases exercised by tho King 
only 

84 .—(i) If any person entitled under a conditional Tower for 

governor- 

appointment to succeed to the office of governor-general general to 
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exerciso on the occurrence of a vacancy therein, or appointed absolutely 
before. 8 to Mat office, ls m India on or after the occurrence of the 

taking vacancy, or on or after the receipt of the absolute appoint- 
seat 

[21 & 22 ment, as the case may be, and thinks it necessary to exercise 
io^sVij ] the powers of governor-general before he takes his seat in 
council, he may make known by proclamation his appoint¬ 
ment, and his intention to assume the office of governor- 
general 

(2) After the proclamation, and thenceforth until he repairs 
to the place where the council may assemble, he may exercise 
alone all or any of the powers which might be exercised by 
the Governor-General in Council, except the power of making 
laws at legislative meetings 

(3) All acts done in the council after the date of the pio- 
clamation, but before the communication thereof to the 
council, are valid, subject, nevertheless, to revocation or 
alteration by the person who has so assumed the office of 
governor-general 

(4) When the office of governor-general is assumed under 
the foregoing provision, if there is at anv lime before the 
governor-general takes his seat in council no president of 
the council authorized to preside at legislative meetings, the 
vice-president or, if he is absent, the senior ordinary member 
of council then present presides therein, with the same 
powers as the governor-general would have had if present 

Provision 85 -—(i) If a vacancy occurs m the office of governor- 
porary general when there is no conditional or other successor in 
^ c L a "®[ in India to supply the vacancy, the Governor of Bengal, the 

governor Governor ot Madras, or the Governor of Bombay, whichever 
general 

[3 & 4 has been first appointed to the office of governor by His 
Will IV 

0 85,8 62 Ma.jesty, is to hold and execute the office of governor-general 
vlct c S un ^ a successor arrives or until some person in India is duly 
67, ss 50, appointed thereto 
Si 

9 Edw (2) Every such acting governor-general, while acting as 
b 4 ’ ’ such, has and may exercise all the rights and powers of the 
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office of governor-general, and is entitled to receive the 2 & 3 ^ 
emoluments and advantages appertaining to the office, for- t 6, s 4 ] 
going the salary and allowances appertaining to his office 
of governor, and his office of governor is supplied for the 
time during which he acts as govcrnor-geneial 111 the manner 
directed by law with respect to vacancies in the office of 
governor 

(3) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may make known by 
proclamation his appointment, and his intention to assume 
the office of govenioi-general, and thereupon the provisions 
of this Digest respecting the assumption of the office by 
a person conditionally appointed to succeed theieto apply 

(4) Until such a governor has assumed the office of 
governor-general, if no conditional or other successor is on 
the spot to supply the vacancy, the vice-president or in his 
absence, the senior ordinary member of council, holds the 
office of governor-general until the vacancy is filled 111 accor¬ 
dance with the provisions of this Digest (a) 

(5) Every member of council so acting as governoi- 
general, while so acting, has and may exercise all the lights 
and powers of the office of governor-general, and is entitled 
to receive the emoluments and advantages appertaining to 
the office, forgoing his salary and allowances as member of 
council for that period 

(a) Thus, on Lord Mayo’s death in 1872, Sir John Strachey m tod 
as govornor general from February 9 until the arrival of Lord Napier 
of Merchistoun on February 23 

86*—(1) If a vacancy occurs 111 the office of Governor of Provision 

fortem 

Bengal, Madras, or Bombay when no conditional or other porary 
successor is on the spot to supply the vacancy, the vice- offiiTof 
president, or, 111 his absence, the senior ordinary member of 
the governor’s council, or, if there is no council, the chief Madras, 
secretary to the local Government (a), holds and executes the bay 
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[3 & 4 office of governor until a successor arrives, or until some 
P 85, s ’ other person on the spot is duly appointed thereto 
9 3 Edw (2) Every such acting governor is, while acting as such, en- 
J^ 1 ’] ‘ 4 ’ titled to receive the emoluments and advantages appertaining 
to the office of governor, foigomg the salary and allowances 
appertaining to his office of member of council or secretary 

(a) The Act of 1833 contained a power to abolish these councils 
Provision 87 —(1) If a vacancy occurs m the office of an ordinary 

Jomry member of the council of the governor-general, or of the 
officT of m co, mul of the Governor of Bengal, Madras, or Bombay, when 

ordinary no person conditionally appointed to succeed thereto is 
number of , , , . . , 

council present on the spot, the vacancy is to be supplied by the 

Vict & c 5 appointment of the Governor-General m Council or Governor 
6 7 > 8 2 7 1 m Council, as the case may be 

(2) Until a successor arrives the person so appointed 
executes the office to which he has been appointed, and has 
and exercises all the rights and powers thereof, and is entitled 
to receive the emoluments and advantages appertaining to the 
office during his continuance therein, forgoing all salaries and 
allowances by him held and enjoyed at the time of his being 
appointed to that office 

(3) If any ordinary member of any of the said councils is, 
by infirmity or otherwise, rendered incapable of acting or of 
attending to act as such, or is absent on leave, and if any 
person has been conditionally appointed as aforesaid, the 
place of the member so incapable or absent is to be supplied 
by that person 

(4) If no person conditionally appointed to succeed to the 
office is on the spot, the Governor-General in Council or 
Governor m Council, as the case may be, is to appoint some 
person to be a temporary member of council, and, until the 
return to duty (a) of the member so incapable or absent, 
the person conditionally or temporarily appointed executes 
the office to which ho has been appointed, and has and 
exercises all the rights and powers thereof, and receives half 
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the salary of the member of council whose place he supplies, 
and also half the salary of any other office he may hold, if 
he hold any such office, the remaining half of such last-named 
salary being at the disposal of the Governor-General in Council 
or Governor in Council, whichever may appoint to the office 


(5) Provided as follows — 

(a) No person may be appointed a temporary member of 
council who might not have been appointed as herein¬ 
before provided to fill the vacancy supplied by the 
temporary appointment, and 

(b) If the Secretary of State informs the governor-general [37 & 38 
that it is not the intention of His Majesty to fill a 9I) 8 2 j 
vacancy in the council of the governor-general, no 
temporary appointment may be made under this section 

to fill the vacancy, and if any such temporary appoint¬ 
ment has been made before the date of the receipt of 
the information by the governor-general, the tenure of 
the person temporarily appointed ceases from that date 
(a) The words ‘ to duty ’ are not m tho Act, but seem to oxpress 
tho intention 


88 - — (1) An additional member of the council of the Vacancies 

amongst 

governor-general or of a governor, 01 a member for legis- legislative 
lative purposes of the council of a lieutenant-governor or j^cliuncil 


chief commissioner, may resign his office to the governor- ^*25 
general, governor, lieutenant-governor, or chief commissioner, 67, ss 12, 
and on the acceptance of the resignation the office becomes 55 & 56 


vacant 


Viet 0 

14, s 4 


(2) If any such member is absent from India or unable 
to attend to the duties of his office for a period of two con¬ 
secutive months, the governor-geneial, governor, lieutenant- 
governor or chief commissioner, as the caso may be, may 
declare by a notification published in the Government Gazette, 
that the seat in council of that member has become vacant 


The filling of vacancies is now regulated by the Regulations of 
November 15, 1909 (as amended in 1912), made under the Indian 
Councils Act, 1909 
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Leavo on 89 * The Sccietaiy of State in Council may, with the 

[16 &T7 UMiciurcnce of a majority of votes at a meeting of the Council 

Vlct 0 . of India, make xegulations as to the absence on sick leave 
95, s 32 J 0 

or furlough of persons m the service of the Crown in India, 
and the terms as to continuance or diminution of pay, salary, 
and allowances on which any such sick leave or furlough may 
be granted 

Power to 90 - The Sccietaiy of State m Council may, with the 
Uhonsnw" con< uirence °f a majority of votes at a meeting of the Council 

to Indian of India, make regulations for distributing between the several 
appoint 

mui ts authorities in India the power of making appointments to and 
WdMV promotions in olhees, commands, and employments under the 

0 8?,s 78 Crown m India 

21 & 22 

VlCt L 

106, ss 

30, V J 

TART VIII 

Tim Indian Civil Si rvicjl 

No dis 91 No native of British India, nor airy natural-born subject 
iLspcct of °f His Majesty resident therein, is, by reason only of his 
colour"01 re ^o ,0n > l^' 100 °* bi'lli, descent, 01 colour, or any of them, dis¬ 
place of abled from holding any place, office, or employment under His 
[■3 &4 Majesty 111 India 
Will IV, 

c ^3, This icproduces s 87 of the Act of 1833, with tho substitution of 
s 17 ] ‘ British India ’ for ‘ the said territories,’ and 1 His Majesty in India ’ 

for ‘ tho said Company ’ See tho comments on tins enactment in 
pars 103-109 of the dispatch of December 10, 1834 

Rcgula 92 .—(x) The Secretary of State in Council may, with the 

admission ‘tdvicc and assistance of the Civil Service Commissioners, make 
fierce le g ulatlons fo1 the examination of natural-born subjects of 
L21 & 22 His Majesty desirous of becoming candidates for appointment 
106, s 32 ] to the Indian Civil Service 

(2) The regulations prescribe the age and qualifications of 
the candidates, and the subjects of examination 

(3) Every regulation made in pursuance of this section must 
be forthwith laid before Parliament 
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(4) The candidates ceitified to be entitled under the regula¬ 
tions must be recommended for appointment according to the 
order of their proficiency as shown by their examination 

(5) Such persons only as are so certified may be appointed 
or admitted to the Indian Civil Service by the Secretary of 
State in Council (a) 

(a) The civil service reforred to m these sections is the service which 
used to bo known as the covenanted civil service, but which, under 
the rules framed in pursuance of Sir Charles Aitchison’s Commission, 
is usually designated the Indian Civil Service 

Where a child of a father or mother who has been naturalized under 
the Naturalization Act, 1870 (33 & 34 Viet c 14), has during infancy 
become resident with tho father or mother in any part of the United 
Kingdom or with tho father wlnlo in the service of tho Crown out of tho 
United Kingdom, he is, by viitue of s 10 (5) of that Act, a naturalized 
British subject, and is entitled to bo treated under tho enactment 
reproduced by this clause as if he were a natural-born British subject 
Tho oxprossion includes a native of British India, but would, apparently, 
not includo a subjoct of a Nativo State in India 

93. Subject to the piovisions of this Digest, all vacancies 
happening in any of tho offices specified or refei red to in the 
Second Schedule to this Digest, and all such offices which may 
be created hereafter, must be filled from amongst the membeis 
of the Indian Civil Service 

Tho provision of the Act of 1793 as to filling vacancies from among 
members belonging to tho samo presidency was repealed by 2 & 3 
Geo V, c 6, s 4 

94. —(1) The authonties in India by whom appointments 
are made to offices 111 the Indian Civil Service may appoint 
any native of India of proved incut and ability to any such 
office, although he has not been admitted to that service 111 
accordance with the foregoing provisions of this Digest 

(2) Every such appointment must be made subject to such 
rules as may be presenbed by the Governor-General in Council, 
and sanctioned by the Secretaiy of State m Council with the 
concuiience of a majority of votes at a meeting of the Council 
of India 

(3) For the purposes of this section the expression ‘ native 
of India ’ includes any person bom and domiciled in British 


Offices 
rcsorved 
to civil 
servants 
[24 & 25 
Viet c 
54, s 2 ] 


Power to 
appomt 
natives of 
India to 
reserved 
offices 
[33 & 34 
Viet c 
3 ,* 6 ] 
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India, of patents habitually resident 111 Bntisli India, and 
not established tlieie foi temporaly purposes only , and the 
Governor-General rn Council may by resolution define and 
limit the qualification of natives of India thus expressed , but 
every resolution made by him foi that purpose will be subject 
to the sanction of the Secretary of State 111 Council, and will 
not have force until it has been laid foi thirty days before both 
Houses of Parliament 

The onactment leproduced by this section is not very clearly ex¬ 
pressed, and runs as follows - 

‘ Whereas it is expedient that additional facilities should be given 
for the omployintnt of natives in India, of proved merit and ability, 
in the civil serv ice of Hei Majesty in Indi 1 Be it < nacted, that nothing 
in the Government of India Act, 1858, 01 in the Indian Civil Service Act, 
18O1, or in any other Act of Parliament 01 othii law now in forco in 
India, shall restrain the authorities 111 India by whom appointments aro 
or may be made to olhees, places, and employments in the civil seivice 
of Her Majesty m India from appointing any n.itiv e ot 1 ndia to any such 
office, place, 01 employment, although such 11 itive shall not have been 
admitted to the said Civil Service of India 111 mannet 111 s 3.2 of the lirst- 
mentioned Act provided, but subject to such rules as may be fiom time 
to time prescribed by the Governor General 111 Council and sanctioned 
by the Secretary of State in Council, with the contuuence of a majonty 
of members present, and that for the piujiosc of this Act the words 
“natives of India” shall include any prison boin or domiciled within 
the dominions of Her Majesty m India, of paunts habitually resident 
in India, and not established there foi tenipoiary puiposes only , and 
that it shall be lawful for the Governor General in Council to define 
and limit from tune to tunc the qualification of natives of India thus 
expressed, provided that eveiy lesolution made by him for such pur¬ 
pose shall be subject to the sanction of the Sccrctaiy of Stato m Council, 
and shall not have foice until it has been laid for tlmty days before both 
Houses of Parliament ’ 

For the history of the successive rules made under this section, seo 
abo ve, p 150 The expression ‘ native of India ’ as defined by tho section has 
been construed as including persons bom or domiciled 111 a Native State 
Power to 95 .—(1) Wlieie it appears to the authority 111 India by 

visional™ w h° m an appointment is to be made to any office reserved to 
merds'm mem ^ crs °I Indian Civil Service, that a person not being 
certain a member of that service ought, under Hie special circum- 
[24 & 25 stances of the case, to be appointed tlieieto, the authority may 
54° s« C 3 a PP omt thereto tiny person who has resided for at least seven 
4 years in India, and who has, before his appointment, fulfilled 
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all the tests (if any) which would he imposed 111 the like cast , & 2 
on a member of that service 


(2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in Council, 
with the special reasons for making it, and unless the Secietary 
of State in Council approves the appointment, with the con¬ 
currence of a majority of votes at a meeting of the Council of 
India, and within twelve months from the date of the appoint¬ 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled 


PART IX 


The Indian High Courts 


Constitution 


96 — (1) (a) Each high court consists of a chief justice, 
and as many other judges, not exceeding nineteen (b), as His 
Majesty may think fit to appoint 

(2) A judge of a high court must be— 

(а) A barrister of England or Ireland, or a member of the 
Faculty of Advocates in Scotland, of not less than five 
years’ standing, or 

(б) A member of the Civil Service of India of not less than 
ten years’ standing, and having for at least three years 
served as or exercised the powers of a district judge , 01 

(c) A person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
for a period of not less than five years , or 

(d) A person having been a pleader (c) of a high court foi 
a period of not less than ten years 

(3) Provided that not less than one-third of the judges of 
a high court, including the chief justice, must be such 
barristers or advocates as aforesaid, and that not less than 
one-third must be members of the Civil Service of India 


Constitu¬ 
tion of 
high 
courts 

l24 & 25 

Viet c 
KXj, ss 2, 
19 


(leo V, 
c 18, S I ] 
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(a) Thcio die four (.bartered high courts at Calcutta, Madias, 
Bombay, and Allahabad By b 2 of the Indian High Courts Act, 
1911 (1 & 2 Geo V, c 18) power is now given to establish additional 
chartered high couits 

(b) Thero is powei in all cases to raise the number to this maximum 
The Indian High Couits Act, 1911 (1 & 2 Geo V, c 18) has raised the 
maximum, including the chief justice, to 20 (s 1), and given power to 
appoint additional temporary judges (s 3) 

(c) Tho word ‘ pleader ’ in the enactment reproduced by this section 
apparently includes every one who has for ton years boon allowed to 
‘ plead ’ in tho Indian sense, 1 e to act as a hamster in the high court, 
though not a banister or membci of the Faculty of Advocates 

Tenure of 97 . —(1) Eveiy judge of a high court holds his office 

judges of during His Majesty’s pleasure (a) 

courts (2) Any such judge may resign his office, 111 the case of the 
VictV^ lu S h cour ^ a t Calcutta, to the Governor-General 111 Council, 
104, s 4 ] and in the case of any other high court to the local 
Government of the province in which the high court is 
established 


Prcce 
donee of 

i5r‘ 

courts 
I24 & 25 
Viet c 
104, s 5 ] 

Salaries, 
&c, of 
judges of 
high 



judge 
L24 & 25 


(a) As to tenure duimg pleasure, see the note on s 21 above 

98 . —(1) The chief justice of a high court has rank and 
precedence before the other judges of the same court 

(2) All the other judges of a high court have rank and 
precedence according to tho seniority of tlieir appointments, 
unless otheiwise provided by the terms of their appointment 

99 . The Secretary of State in Council may fix the salaries, 
allowances, furloughs, retiring pensions, and (where necessary) 
expenses for equipment and voyage of the chief justices and 
judges of the several high couits, and from time to time 
alter them, hut any such alteration does not affect the salary 
ol any judge appointed before the date thereof 

For existing salancs and allowances, see note on s 80 

100 . —(x) On the occurrence of a vacancy 111 the office of 
chief justice of a high court, and during any absence of 
such a chief justice, the Governor-General in Council in the 
case of the high court at Calcutta, and the local Govern¬ 
ment 111 other cases, is to appoint one of the judges of the 
same lugh court to perform the duties of chief justice of 
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the court until sonic person has been appointed by His Majesty >id t 
to the office of chief justice of the court, and has enteied on I04,8 7 ^ 
the discharge of the duties of that office, or until the chief 
justice has returned from his absence, as the case requires (a) 

(2) On the occurrence of a vacancy in the office of any 
other judge of a high court, and during any absence of any 
such judge, or on the appointment of any such judge to act 
as chief justice, the Governor-General 111 Council or local 
Government, as the case may be, may appoint a person, with 
such qualifications as are iequired m persons to be appointed 
to the high court, to act as a judge of the court, and the 
person so appointed may sit and perform the duties of a 
judge of the court until some person has been appointed by 
His Majesty to the office of judge of the court, and has 
entered on the discharge of the duties of the office, or until 
the absent judge has returned from his absence, or until the 
Governoi-Gencial in Council or local Government sees cause 
to cancel the appointment of the acting judge (b) 

(a) Apparently tlio poison appointed to act for the chief justice need 
not bo a banister judge, though the chief justice himself must be 
a bairistor See s 96 (3) above 

(b) The appointment remains in force until tho occurrence of one 
of tho contingencies mentioned in this sub section, and lienee cannot 
be made for a specified time Probably tho ‘ acting judgo ’ referred 
to at tho end of the sub section is the judge acting as chief justice 
referred to abovo Thcio is 110 limit of time within winch tho 
appointment must be nude Sec Itao Balwant Singh v Ram Kuhoi 1 
L R 25 I A 54, 76 

Jurisdiction 

101 .— (1) Subject to any law made by the Governor- Junsdic- 
General in Council (a), the several high courts have such of^gh 
jurisdiction, original and appellate, including admiralty juris- 
diction in respect of offences committed on the high seas, and III, c 63, 
all such powers and authonty over or in relation to the g c ’ 0 14 
administration of justice, including power to appoint clerks c 7 °’ 
and other ministerial officers of the court, and power to make l^Geo 
rules for regulating the practice of the court, as are vested in s 156 
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V Gto them by charter or letters patent, and subject to the pro- 
142, s 11 vlslonH °f any such law, charter 01 letters patent, all such 
Geo III Junsdiet 1011 , powers, and authonty as were vested in any of 
c 79, as the courts in the same presidency abolished by the Indian 
4O00 IV, High Courts Act, 1861, at the date of their abolition (6) 

7,17’ M (2) Each of the high courts at Calcutta, Madras, and 
Viet c 5 Bombay is a court of record and a court of oyer and terminer 
104, s 9 ] and jail delivery for the territories under its jurisdiction 

(3) Subject to any law made by the Governor-General 
in Council, the said high courts have not and may not 
exercise any original jurisdiction m any matter concern¬ 
ing the revenue or concerning any act ordered or done in 
the collection thereof according to the usage and practice of 
the country or the law for the time being 111 force (c) 

(а) This power is resoi ved by s 9 of tho Indian High (Join ts Act, 1861 

(б) The jurisdiction of tho chartered high courts in India is based 
paitly on their charters and partly on parliamentary enactments 
applying either to tho high courts themselves 01 to their predecessors 

The charters aio to be found 111 tho Statutory Rules and Orders 
Revised, vol vi 

The statutory onactmonts still unrepealed with icspcct to the juris¬ 
diction of the high court aro as follows — 

Bys 13 of the Regulating Act of 1773 (13 (ko III, c 63) the Supreme 
Court of Judicature at Fort William was declared to have full power 
and authority to exercise and perform all civil, criminal, admiralty, and 
ecclesiastical jurisdiction, and to appoint clerks and other ministerial 
officers, and to form and establish such lulcs of practice, and such rules 
for the process of the couit, and to do all such things as might be found 
necessary for the adnumstiation of justice and the due execution of 
all or any of tho powers which by the charter might be granted and 
committed to tho court It was also to bo at all times a court of record 
and a court of oyor and terminer and jail delivery in and for tho town 
of Calcutta and factory of Fort William, and the limits thereof, and tho 
factories subordinate thereto 

Under s 14 of the same Act, the new charter of the court, and the 
jurisdiction, powers, and authonties to bo thereby established, were to 
extend to all British subjects who should reside in the kingdoms or 
provinces of Bengal, Bihar, and Orissa, or any of them, under the 
protection of the Company, and the court was to have full power and 
authority to hear and determine all complaints against any of His 
Majesty’s subjects for any crime, misdemeanours, or oppressions, and 
to entertain, hear, and determine any suits or actions whatsoever against 
any of His Majesty’s subjects in Bengal, Bihar, and Orissa, and any suit, 
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action, or complaint against any porson who at tho timo when the debt 
or causo of action or complaint had arisen had boon employed by, or 
boon directly or indirectly m tho service of, the Company, or of any of 
His Majesty’s subjects 

Section 156 of the East India Company Act, 1793 (33 Geo III, c 52), 
onacted and declared that tho power and authority of the supremo 
court at Calcutta extended to the high seas, and that the court should 
have full power and authority to inquire, hear, try, examine, and deter¬ 
mine, by the oaths of honest and lawful men, being British subjects rest 
dent m the town of Calcutta, all treasons, murders, piracies, robberies, 
felonies, mannings, forestalhngs, extortions, trespasses, misdemeanours, 
offences, excesses, and enormities, and maritime causes whatsoever, 
according to tho laws and customs of tho Admiralty of England, done, 
perpetrated, or committed upon any of the high seas, and to fine, 
imprison, correct,punish, chastise, and reform parties guilty and violators 
of the laws, in like and m as ample mannei to all intents and purposes 
as tho said court might or could do if the same were done, perpetrated, or 
committed within tho limits prescribed by the charter, and not other¬ 
wise or in any other manner 

Tho East India Act, 1797 (37 Geo III, c 142), after providing for 
tho erection of courts of judicature at Madras and Bombay, gavo those 
courts, by s 11, the jurisdiction formerly exercisable by the mayor’s 
court at Madras and at Bombay, or by the courts of oyer and terminer 
or jail dolivory there, and declared, by s 13, that these courts were to 
have full powor to hear and determine all suits and actions that might bo 
brought against tho inhabitants of Madras and Bombay respectively in 
manner provided by the charter, subject,however, to the proviso in s 108 
of this Digest 

Tho Government of India Act, 1800 (39 & 40 Geo III, c 78), 
authorized tho grant of a charter for the establishment of a supreme 
court at Madras It was (s 2) to havo full powor to exercise such civil, 
criminal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British subjects, and to bo invested with such powers and authorities, 
privileges and immunities, for tho better administration of the same, 
and to bo subject to the same limitations, restrictions, and control 
within Port St George and the town of Madras, and tho limits thereof, 
and the factories subordinate thereto, and within the territories subject 
to or dependent on tho Government of Madras, as the supreme court 
at Fort William was invested with or subject to within Port William or 
the kingdoms or provinces of Bengal, Bihar, and Orissa 

Tho Indian Bishops and Courts Act, 1823 (4 Geo IV, c 71, s 7), 
authorized tho grant of a charter for the establishment of a supreme 
court at Bombay with jurisdiction corresponding to that previously 
given to tho supreme court at Madras, and declared, by s 17, that the 
supreme courts at Madras and Bombay were to have the same powers 
as tho supremo court at Port William in Bengal 

In 1828 an Act (9 Geo IV, c 74) was passed for improving tho 
administration of criminal justice in the East Indies The only 
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sections now unrepealed in this Act are ss 1,7, 8,9, 25, 26, 56, and 110 
By s 1 the Act is declared to extend to all persons and all places, as 
well on land as on tho high seas, over whom or which the criminal 
jurisdiction of any of His Majesty’s courts of justice erected or to bo 
erocted within the British terntones under the government of tho 
United Company of Merchants of England trading to tho East Indies 
does or shall hereafter extend Sections 7, 8, and 9, which relate to 
accessories, and s 25, which relates to punishments, are apparently 
superseded as to admiralty cases by the Admiralty Offences (Colonial) 
Act, 1849 (12 & 13 Viet c 96), and the Admiralty Jurisdiction (India) 
Act, 1860(23 & 24 Viet c 88) (seo The Queen Empress v Barton , I L R 
16 Cal 238), and as to other cases by the Indian Codes 
Section 26 lays down a rule for inteiproting criminal statutes, corre¬ 
sponding to the rule embodied foi India m tho General Clauses Act of 
1897, and for tho United Kingdom m the Interpretation Act, 1889 
Section 56 extends to British India tho provisions previously enacted 
for England by 9 Geo IV, c 31, s 8, with respect to offences committed 
m tw o different placos, 01 partially committed in one place and complotod 
in another, but has been hold not to make any person liable to punish¬ 
ment for a complete offence who would not havo been so liable before 
S eeNgaHoongv Reg ,7 Moo Ind App 72,7 Cox CC 489 In this case 
some Burmese native subjects of the East India Company committed 
a murder on the Cocos Islands, which weie then uninhabited islands 
m the Bay of Bengal, within tho limits of tho Company’s charter They 
were convicted under the At t of 1828 by the supienio couit of Calcutta, 
hut the conviction was reversed by tho Privy Council It was hold 
that the place in which the offent 0 was committed was, but the offenders 
personally were not, within the jurisdiction conferred by the statute, 
and that the object of the statute was only to apply to the East Indies 
the enactment previously passed for England 
Section no of the Act of 1828 has been repealed, except so far as 
it is in force in tho Straits Settlements 
The Admiralty Offencos (Colonial) Act, 1849 (12 & 13 Viet c 96), 
enacts that if any person within any colony (winch is to include British 
India, 23 & 24 Viet c 88, s 1) is charged with the commission of any 
offence committed upon the sea or in any haven, river, creek, or place 
where the admiral has jurisdiction, or being so charged is brought for 
trial to any colony, all magistrates, justices of tho peace, public prose¬ 
cutors, juries, judges, courts, public officers, and other persons in the 
colony are to havo the same jurisdiction and authority with respect to 
the offence as if the offence had been committed upon any waters situate 
within the limits of the local jurisdiction of tho courts of criminal 
justice of the colony 

Tho Act further enacts (s 3) that where any person dies in any colony 
of any stroke, poisoning, or hurt, having been feloniously stricken, 
poisoned, or hurt upon the sea, or in any haven, river, creek, or place 
where the admiral has jurisdiction, or at any placo out of the colony, 
every offence committed in respect of any such case, whether amounting 
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to the offence of murder or of manslaughter, or of being accessory before 
the fact to murder, or after the fact to murder or manslaughter, may 
be dealt with and punished m the colony as if the offence had been 
wholly committed in the colony , and if any person is charged in any 
colony with any such offence resulting m death on th( sea, or in any sue h 
haven, &c , the offence is to be held for the puiposes of the Act to li ivo 
been wholly committed upon the sea 
The Admiralty Jurisdiction (India) Act, i860 (23 A 24 Viet ( 88), 
provides (s 2) that where any person within any place in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1849, or, being so charged, is brought for trial under 
that Act to any place in India, if before his trial ho makes it appear that 
if the offonco charged had been committed 1*1 that place lie could have 
been tried only in the supreme court of one of the thiee presidencies in 
India, and claims to be so tried, the fact is to be certified, and he is to 
bo sent for trial and tried accordingly 

The Indian High Courts Act, 1801 (24 & 25 Viet c 104), abolished 
tho suprome courts at Calcutta, Madras, and Bombay, and the Com¬ 
pany’s courts of appeal at those places, and provided for tho establish 
ment by charter of high courts at those places 
Under s 9, ‘ each of tho high courts to be established under this 
Act shall have and exercise all such civil, criminal, admiralty and vice¬ 
admiralty, testamentary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such poweis and authority for and in 
relation to the administration of justico in the presidency for which 
it is established, as Her Majesty may by such letters patent as aforesaid 
grant and direct, subject, however, to such directions and limitations 
as to the exorcise of original, civil, and criminal jurisdiction beyond 
the limits of the presidency towns as may be prescribed thereby, and 
save as by such lettors patent may bo otherwise directed, and, subject 
and without prejudice to tho legislative powers m relation to tho 
matters aforesaid of the Governor-General of India in Council, tho 
high court to be established in each presidency shall have and exercise 
all jurisdiction, and every power and authority whatsoever in any 
manner vested in any of the courts in the same presidency abolished 
under this Act at the time of the abolition of such last-montioned 
courts ’ 

Section 11 declares that the existing provisions applicable to the 
supreme courts are to apply to the high courts 

The Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Viet c 27), 
onacts, by s 3, that when, by virtue of any Act of Parhament, a person 
is tried in a court of any colony (which by s 2 is to include British 
India) for any crime or offence committed upon tho high seas or else¬ 
where out of the territorial limits of the colony and of the local juris¬ 
diction of the court, or, if committed within that local jurisdiction, 
made punishable by that Act, he shall, upon conviction, be liable to 
such punishment as might have been inflicted upon him if the crime 
or offence had been committed within the limits of the colony and of 
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the local jurisdiction of the court, and to no other Provided that if 
tho crime or olfence is not punishable by the law of the colony in which 
the trial takes place, the person shall, on conviction, bo liable to such 
punishment (other than capital punishment) as seems to tho court most 
nearly to correspond to the punishment to which he would have been 
liable if the crimo or offence had been tried in England 

Tho Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet c 73), 
which was pissed in consequence of the decision in the Francoma caso 
(Jt v Keyn, 2 Ex 169), and which extends to India, declares that an 
offence committed by a person, whether ho is or is not a subject of 
Her Majesty, on tho open sea within tho territorial waters of Her 
Majesty’s dominions, is an offence within the jurisdiction of tho admiral, 
although it m vy have been committed on board or by means of a foreign 
ship, and the person who committed tho offince may be airested, tried, 
and punishod accordingly Proceedings for the trial and punishment 
of a person who is not a subject of He r Majesty, and is charged with 
any such offence as is declared by tho Act to be within the jurisdiction 
of tho admiral, are not to be instituted in British India except with 
the leave of the governor general or the governor of tho presidency 
For the purpose of any offence declared by the Act to be within tho 
jurisdiction of the admiral, any part of tho sea within one inarino league 
of tho coast, measured from low water mark, is to bo deemed to be open 
sea within tho territorial waters of Her Majesty's dominions 

Under tho Colonial Courts of Admualty Act, 1890 (53 & 54 Viet 
c 27), tho Legislature of British India may declare certain courts to 
bo colonial courts of admiralty, and courts so declared have the admir¬ 
alty jurisdiction described in the Act. Under this power the Legis¬ 
lature of India has, by Act XVI of 1891, s 2, declared the high courts 
at Calcutta, Madras, and Bombay, as well as the courts of the recorder 
at Rangoon, the Resident at Aden, and the district court of Karachi, 
to be colonial courts of admiralty 
Tho Merchant Shipping Act, 1894 (57 & 58 Viet c 60), provides, 
by s 086, that ‘ whero any person, being a British subject, is charged 
with having committed any offenco on board any British ship on the 
high seas or in any foreign port or harbour, or on board any foreign 
ship to which he docs not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship 
on tho high seas, and that person is found within tho jurisdiction of 
any court in Her Majesty's dominions which would have had cogniz¬ 
ance of tho offence if it had been committed on board a British ship 
within tho limits of its ordinary jurisdiction, that court shall have juris¬ 
diction to try tho offence as if it had been so committed , but nothing 
111 this section is to affect the Admiralty Offences (Colonial) Act, 1849 ’ 
Section 687 of the same Act provides that ‘ all offences against 
property or person committed in or at any place, cither ashore or 
afloat, out of Her Majesty’s dominions by any mastor, seaman, or 
apprentice who, at the time when the offence is committed, is, or 
within three months previously has been, employed in any British 
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ship, shall be deemed to be offences of the same nature respectively, 
and bo liable to the same punishments respectively, and lx inquired 
of hoard, tried, determined, and adjudged m the same manner and 
by the same courts and in the same pi ices as if those offences had been 
committed within the jurisdiction of the Admiralty of England , and 
the costs and expenses of the prosecution of any such offt ncc may be 
directed to be paid as in the case of costs and expenses of prosecu 
tions for offences committed within the jurisdiction of the Admiralty 
of England ’ 

It seems (0 follow fiom these several enactments, and from paras 29 
and 32 of the Charters, that where a chartered high couit exercises 
jurisdiction in respect of— 

(1) an offence committed on land, both the procedure and the 
substantive law to be applied arc those of Butish India, 1 e both 
tho Oodo of Criminal Procedure and the Penal Code apply, 

(2) an offence committed at sea by a native of British India, tho 
position is the same , 01 

(3) an offenco committed at sea by any othei person, whether within 
territorial waters or beyond them, 

tho procedure is rcgulatul by British Indian law, but tho nature of the 
enmo and the punishment are determined by English law 

See Queen Empress v Barton, T L R 16 Cal 238, and Mayne, 
Criminal Law oj India, chap 11 

(c) The enactment reproduced by this sub-section was probably 
suggested b^ tho Patna case, as to which see Stephen's Nuncomar and 
Impey, chap xn I11 1873 certain licensed liquor vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescribing tho fees payable for liquor licences, but it was 
hold that tho mattei related wholly to tho revenue, and that therefore 
by 21 Geo III, c 70,3 8, the high court had no jurisdiction (Re Audur 
Chandra Slmw, 11 Beng L R 250) In a later Madras case {1876) 
doubts weio expressed as to tho extent to winch the enactment was 
still in force, and, in paiticular, whether it had not been repealed 
excopt as to land revenue See Collector of Sea Customs v Panntar 
Chitkambaram, I L R 1 Mad 89 In any case it applies only to the juris¬ 
diction derived from the supremo court, 1 0 to the original jurisdiction 

102 . Each of the high courts has superintendence over 
all courts for tho time being subject to its appellate juris¬ 
diction, and may do any of the following things , that is to 
say— 

(а) call for returns , 

(б) direct the transfer of any suit or appeal from any such 
court to any other court of equal or superior jurisdiction , 

(e) make and issue general rules for regulating the practice 
and proceedings of such courts , 

1091 T 
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(d) prescribe forms for any proceedings in such courts, and 
for the mode of keeping any books, entries, or accounts 
by the officers of any such courts , and 

(e) settle tables of fees to be allowed to the sheriff, attorneys, 
and all clerks and officers of such courts 

Provided that all such rules, forms, and tables require the 
previous approval, 111 the case ot the high court at Calcutta, of 
the Governor-General in Council, and in other cases, of the 
local Go\ernment (a) 

(a) As to the relations of tho high courts to the subordinate couits, 
see further above, pp t 5 3, 163 

103 —(1) Subject to any law made by the Govcrnor- 

( 

provide as it thinks fit for the exercise, by one or more judges, 
or by division courts constituted by two or more judges, of tho 
high court, of the original and appellate jurisdiction vested 
in the court 

(2) The chief justice of each high court determines what 
judge in each case is to sit alone, and what judges of tho 
court, whether with or without the chief justice, aie to 
constitute the several division courts 

104 . —(1) («) The Governor-General in Council may by 
order transfer any territory or place from the jurisdiction of 
one to the jurisdiction of any other of the high courts, and 
authorize any high court to exercise all or any portion of its 
jurisdiction in any part of British India not included within 
the limits for which the high court was established (b), and 
also to exercise any such jurisdiction in respect of Christian (c) 
subjects of His Majesty resident in any part of India outside 
British India (d) 

(2) The Governor-General in Council must transmit to the 
Secretary of State an authentic copy of every order made 
under this section 

(j) His Majesty may signify, through the Secretaiy of 
State in Council, his disallowance of any such order, and such 
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disallowance makes void and annuls the order as from the da', 
on which the governor-general makes known by proclama¬ 
tion or by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by reason only of such 
disallowance 

(4) Nothing in this section affects .any power of the Cover nor- 
Ccneral in Council in legislative meetings 

(а) As to the object and construction of tin-, section, see Minutes by 
Sir H S Maine, No 45 

(б) For orders made under this provision, sco Notifications, Nos 178, 

180,18 r, of September 23,1874, Mayne, Criminal Law of India, p 258 
It would seem that s 3 of tho Act of 1865 (reproduced by this prov ision) 
only empowereel the governor general to make an older transferring 
any territory from tho jurisdiction of one couit to the jurisdiction ot 
another, and that tho sieond branch of tho section was only to enable 
tho governoi general to authon/e tho couit to which such ti insfcr was 
made to oxortiso jurisdiction If this is so, the Governor General in 
Council could not eithei by ordei or legislation extend the local and 
personal jurisdiction of the high court at Allah ilnd over tho province 
of Oudh, or authorise two of tho judges of tho high court to sit at 
Lucknow to try cases arising in Oudh, or cm [rower the Judicial Com 
missioner of Oudh to transmit cases fiorn Oudh lor trial at Allahabad 
by judges ol tho high couit there By s 2 of the Indian High Couits 
Act, 1911 (1 & 2 Geo V, c 18) power is now given m certain oasis to 
alter by lctteis patent the local jm isdiction of a high court 

(c) ‘The comprehensive term “Christian ’ was doubtless used 
because it might bo convenient to give a paiticulai high court niatn- 
momal and testamentary jurisdiction over all Christian subjects ’ 

Minutes by Sir H S Maine, Nos 44, 43 

(rZ) 1 e in Nativo States See s 124 

105 .—(1) Subject to any law made by the Gov ernor- Evemp 
General in Council (a), the governor-general and each of the junsdic 
governors of Bengal, Madras, and Bombay, and each of thoj^ of 
members of their respective councils, is not— C0lirt 1,1 

public 

(a) subject to the original jurisdiction of any high couit capacity 

by reason of anything counselled, ordered, 01 done by any nj,^03 
of them, in Ins public capacity only , nor ’7 

(b) liable to be arrested or imprisoned in any suit or pro- IN. 0 70 

ceeding in any high court acting in the exercise of its y Goo 
original jurisdiction , nor H2 ’ 
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(c) subject to the original criminal jurisdiction of any high 
court in respect of any misdemeanour at common law, or 
under any Act of Parliament, or in respect of any act which 
if done in England would have been a misdemeanour 
(2) The exemption under this section from liability to arrest 
and imprisonment extends also to the chief justices and other 
judges of the several high courts 

(a) The enactments reproduced by this section apply only to the 
original jurisdiction of the high (ourts, and are not excepted from the 
legislative power of the governor general’s council by 24 & 25 Viet 
c 67,9 22 The exemptions from jurisdiction granted by 21 Geo III, 
c 70, and reproduced m this section, wero granted in consequence of 
the proceedings in tho Cossijurah case See above, p 54, Mayne, 
Criminal Imw of India, 3rd edition, p 326 , and Jehangxr v Secretary 
of State for India, I L R 27 Bom 189 

Written 106 . Subject to any law made by the Governor-General 
governor- 111 Council, the order m writing of the Governor-General in 
fusufica* ^ ounc1 ^ f° r any act is in any proceeding, civil or criminal, in 
tion for any high court acting in the exercise of its original juns- 
m any diction, a full justification of the act, except so far as the act 
India m ex tends to any [European] British subject of His Majesty (a) , 
[2i Geo but nothing m this section exempts the governor-general, or 
ss 2,3,4 ] any member of his council, or any person acting under their 
orders, from any proceedings in respect of any such act before 
any competent court in England 

(a) The expression in the Act of 1780 is ‘ British subjects,’ which 
of course must be construed in the narrower sense As to the circum¬ 
stances out of which thw enactment arose, see above, pp 54 foil, and 
Mill’s British India, iv 373-375 , Cowell’s Tagore Lectures, p 72, 
Nuncomar and Impey, 11 189 As to the limitations formerly imposed 
on the powers of the Indian Governments in dealing with European 
British subjects, see In re Ameer Khan, 6 B L R 446, and the notes 
on ss 63 and 79 of this Digest Tho enactments reproduced by this 
section do not apply to the Governments of Madras and Bombay 
They arc applied to the existing high courts by the conjoint operation 
of 39 & 40 Geo III, c 79, s 3,4 Geo IV, c 71,3 7, and 24 & 25 Viet 
c 104, s 11, but appear to affect only tho original jurisdiction of tho 
high courts 

Procedure 107 * —(1) («) Subject to any law made by the Govemor- 
oppres- ° General in Council, if any person makes a complaint in 


c 79, s 3 
4 Geo IV, 
c 71,8 7 ] 
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writing, and on oath, to the high court at Calcutta of any sion, &c, 
oppression or injury alleged to have been caused by any order nor^gene- 
of the governor-general, or any member of his council, 
and gives security to the satisfaction of the high court to [21 Geo 
prosecute his complaint by indictment, information, or 8 h 5,6]°’ 
action before a competent court in Great Britain within 
two years from the making of the same or from the return 
into Great Britain of the person complained against, he 
is entitled to have a true copy of any order of which he 
complains produced before the high court, and authenticated 
by the court, and he and the persons against whom he com¬ 
plains may examine witnesses on the matter of the complaint 

(2) The high court must, if necessary, compel the atten¬ 
dance and examination of witnesses 111 any such case in the 
same manner as 111 other criminal or civil proceedings 

(3) Sections forty to forty-five of the East India Company 13 Geo 
Act, 1772, apply in the case of proceedings under this section C 
as m the case of the proceedings referred to in those sections 

(a) The provision reproduced by this section has remained a dead 
letter from the date of its enactment, appears to be unnecessary, and 
could be repealed by Indian legislation It doe-, not apply to the 
Madras High Court, Re Wallace, I L It 8 Mad 24 

The sections referred to in sub section (3) give jurisdiction to the 
Court of King’s Bench, now the High Court, and provide for the 
taking of evidence in India, and its admissibility in England 

Law to be admimsl 

108 * Subject to any law mado by the Governor-General in Law to bo 
Council, the high courts, in the exercise of their original tired m 
jurisdiction m suits against inhabitants of Calcutta, Madras, ^j^t! 
or Bombay, as the case may be, shall, in matters of in- anco and 
hentance and succession to lands, rents, and goods, and in 8 i 0n 
matters of contract and dealing between party and party, when ^ co 
both parties are subject to the same personal law or custom 7 °>^U 
having the force of law, decide according to that personal III, c 
law or custom, and when the parties are subject to different 142,8 13 ^ 
personal laws or customs having the force of law, decide accord 
ing to the law or custom to which the defendant is subject 
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Thi*5 section lcpioduces the enactments maiginally noted so far as 
they appear to loprcsent existing law The qualifying words at the 
beginning of the clause represent existing law the enactments margin¬ 
ally noted being, undei 24 & 25 Viet e 67,8 22, capable of being altered 
by Indian legislation 

I11 Wairtn Hastings’s celebiated plan for the administration of 
justico, proposed and adopted in 1772, when the East India Company 
hist took upon themselves the entire management of their territories 
111 India, the twenty-thud mle specially icscrved their own laws to the 
natives, and pi o vided that ‘ Moula\ its or Brahmins ’ should respectively 
attend the courts to expound the law and assist m passing the decree 

Subsequently, whin the governor general and council were invested 
by Parliament with tho power of making legulations, the provisions 
mil exact woids of Warren Hastings’s twenty-thud rule wore intro¬ 
duced into the Inst regulation enacted by the Bengal Government 
for the administration of justice This regulation was passed on 
April 17 1780 

By section 27 of this regulation it was enacted ‘ that 111 all suits 
regarding inheritance, marriage, and caste, and other religious usages 
or institutions, the laws of the Koian with respect to Maliomcdans, 
and those of tho Shaster with respect to Gentoos, shall bo invaiiably 
adhered to ’ Tins section was ic enacted in the following year, in tho 
revised Code, with tho addition of tho word ‘ succession ’ Section 17 
of the Act of 1781 constitutes the hi'-t cxpiess recognition of Warren 
Hastings’s rule in tho English Statute Law Enactments to the same 
effect have since been introduced into numerous subsequent English 
statutes and Indian Acts,—sec, for example, 37 Geo 111 , c 142, s 1 3 , 
Bombay Regulation IV of 1827, s 26 , Act IV of 1872, s 5 (Punjab) 
as amended by Act XII of 1878, Act 111 of 1873, s 16 (Madias), Act 
XX of 1875, s 5 (Central Provinces), ActXVllIof 1876,3 3 (Oudh), 
Act XIL of 1887, s 37 (Bengal, North Western Provinces, and Assam), 
Act Xi of 1889, s 4 (Lower Burma) See also clauses 19 and 20 of the 
Charter of 1865 of the Bengal High Court, the corresponding clauses 
of the Madias and Bombay Chaiteis, and clauses 13 and 14 of tho 
Charter of the North Western Provinces High Court 

Tho effect of 21 Geo 111 , c 70, s 17, is explained in Sarhes v 
Prosonno Mayi l)asi, I L R 6 Cal 794 (application for dower by the 
widow of an Armenian), and Jagat Mohim Dust v Dwarkatialh Beisakli, 

I L R 8 Cal 582 (whero it was held that thore was no question of 
succession or inheritance) 

Tho Indian Contract Act (IV of 1872) contains a saving (s 2) for any 
statute, Act, or regulation not thereby expressly repealed This 
saving has been held to include the enactment reproduced by this 
section, under which matters of contract are, within the presidency 
towns, but not elsewhere, directed to be regulated by the personal law 
of the paity, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British India 
where they might have been expected to survive. See Nobm Chunder 
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Banncrjee v llomesh Chunder dime, I L R 14 Gil 781, where it wa- 
held that the custom of damdupat (Law Quarterly Review for 1896, 
p 45) was still m foico 111 Calcutta If, however, any nativo law or 
custom is clearly inconsistent with tho terms of the Contract Act, it 
would bo held to ho repealed >See Madhub Chunder Poramamck v 
Rajcoomar Doss, 14 Beng Law Rep 76 
Tho leading caso on tho extent to which English law has been intro 
ducod into India is tho Mayor oj Lyons v East India Company (1836}, 
reported 1 Moo PC 176, and also, with useful explanatory and illus¬ 
trative mattei, 3 State Tuals, N S 647 Tho Judicial Committee 111 
this case laid down tho principle that tho genual introduction of 
English law into a conquered or ceded countiy does not draw with it 
suih parts as aio manifestly inapplicable to the circumstances of tho 
settlement, and decided 111 paiticular that the English law incapaci¬ 
tating aliens from holding real property to their own uso and trans¬ 
mitting it by deviso or descent had ne\ (r been expressly introduced 
into Bengal, and that the Statute of Mortmain, 9 Geo II, c 36, did 
not apply to India See also the famous judgement of Loid Stowell 
in The Indian ChieJ, (1800) 3 Rob Adm 12 at pp 28, 29 (quoted 
below, p 384), Freeman \ Fairhe, (1828) 1 Moo lnd App 304, 
2 Stato Tunis, N S 1000, Adiocatc General oj Bengal v Ranee Sur- 
vomoye Dossee, (1863) 2 Moo P C, N S 22 (law as to forfcituio for 
suicide), and Ram Coomar Coondoo \ Chunder Canto Moolerjee, 
(1876) L R 2 App Cas 186 (law as to maintenance and champerty) 
And as to tho ofTi ct of successive charters in introducing English law 
into India, bee above, p 34, Moilcy’s Digest, Intioduction, pp xi, 
xxin, and Mr Whitley Stokes’s pro! ico to the hist edition of the oldi 1 
statutes ulating to India (reprinted m the edition of 1881) 


Advocate-General 


109 .—(1) His Majesty may, by warrant under his Royal ^ent^d 
Sign Manual, appoint an advocate-general for each of the powers^of 

presidencies of Bengal, Madras, and Bombay (a) general 

[53 Geo 

(2) The advocate-gcncral foi each of those presidencies may III, c 155, 
take on behalf ol His Majesty such proceedings as may be 22 
taken by His Majesty’s Attorney-General m England^) ^a 6 £29 ] 
(u) The advocate-general for Bengal is a law officer of tho Govern¬ 
ment of India 


(b) Seo Secretary of Stale for India v Bombay Landing and Shipping 
Company, 5 Bom H C R 0 C J,p, and Act V of 1898,33 194 (2), 


333 
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PART X 

Ecclesiastical Establishment 

Jurisdic HO.—(1) The bishops of Calcutta, Madras, and Bombay (a) 

of°Indian have and may exercise such ecclesiastical jurisdiction and 

fSlGeo e P lsco P a * functions as His Majesty may, by letters patent, 

HI, c 155, direct for the superintendence and good government of the 

3*4Will ministers of the Church of England within their respective 

IV ’ c 85 ’ dioceses 
ss 92,93, uloceses 

94 J (2) The Bishop of Calcutta is the metropolitan bishop in 

India, subject nevertheless to the general superintendence and 
revision of the Archbishop of Canterbury 

(3) Each of the bishops of Madias and Bombay is subject 
to the Bishop of Calcutta as such metropolitan, and must at 
the tune of his appointment to his bishopnc 01 at the time of 
his consecration as bishop take an oath of obedience to the 
Bishop of Calcutta in such mannei as His Majesty by letters 
patent may be pleased to direct {b) 

(4) His Majesty may, by letters patent, vaiy the limits of 
the dioceses of Calcutta, Madras, and Bombay 

I47&38 ( 5 ) Nothing in this Digest or in any such letters patent 

0 77, as a f oreaA1( i prevents any person who is or has been bishop of 
any diocese in India from performing episcopal functions, not 
extending to the exercise of jurisdiction, in any diocese or 
reputed diocese at the request of the bishop thereof 

(а) The bishops of Calcutta, Madras, and Bombay aie tho only 
Indian bishops who aie referred to in the Acts relating to India Bishops 
have also been appointed, under letters patent or otherwise, for Chota 
Nagporc, Lahore, Lucknow, Nagpur, Rangoon, Tinnevelly, and 
Travancore, and an assistant bishop has been appointed in Madras 

(б) As to theso oaths, see 28 & 29 Viet c 122, and 31 & 32 Viet 
c 72, s 14 Under 37 & 38 Viet c 77, s 12, the archbishops of 
Canterbury or York may, m consecrating any person to the office of 
bishop for tho purpose of exercising episcopal functions clbowheie than 
in England, dispense with the oath of due obedience to the archbishop 

Power to 111 *—M The Bishop of Calcutta may admit into the holy 
holy 110 or ^ ers deacon or priest any person whom he, on examina- 
orders tion, deems duly qualified specially for the purpose of taking 
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on himself the cure of souls, or officiating 111 any spintual !4Gt,o IF, 
capacity within tho limits of the diocese of Calcutta, and c 71,8 
residing therein 

(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to peifoim the same, 
signed by the person seeking ordination, is a sufficient title 
with a view to his ordination 

(3) It must be distinctly stated m the letters of ordination 
of every person so admitted to holy orders that he has been 
ordained for the cuie of souls within the limits of the diocese 
of Calcutta only 

(4) Unless a person so admitted is a Butisli subject, he 
is not required to take the oaths and make the subscriptions 
which persons ordained 111 England arc required to take and 
make (a) 

(a) The enactment reproduced by this section appeals to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of tho letters patent enabling the 
Bishop of Calcutta to perfoim all the functions peculiar and appropnatc 
to tho office of bishop within the diocese of Calcutta 

112 . If any person under the degree of bishop is appointed Oonsccra- 
to the bishopric of Calcutta, Madras, or Bombay, being at the j^ on 
time of his appointment resident 111 India, the Aichbishop of 
Canterbury, if so required to do by His Majesty by letters pointed to 

bishopric 

patent, may issue a commission under his hand and seal, & 4 

directed to the two remaining bishops, authorizing and 
charging them to perform all requisite ceremonies for the 99 1 
consecration of the person so to be appointed 


113 .—(1) There may be paid to the bishops and arch- Salaries 
deacons of Calcutta, Madras, and Bombay, out of the revenues anccs 0 f 
of India, such salaries (a) and allowances ( b) as may be ^nd'arch- 


fixed by the Secretary of State m Council, but any power 
of alteration under this enactment shall not be exercised 


deacons 
[11 Get 


iii,c 1 


55, 


so as to impose any additional charge on the revenues of ® S G ^’ jy ( 
India 
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5 & 6 
Viet c 
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41 Vat c 
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Fmlough 
rulus 
[34 ^ 35 
Viot c 
02 ] 

Establish 
raont of 
chaplains 
of Chui Lh 
of Scot 
land 


[3 &4 


Will IV, 


t 85 S 


(2) There are to be paid out of the revenues of India the 
expenses of visitations of the said bishops, and of the providing 
a suitable house for the residence of the Bishop of Calcutta (c), 
but no greater sum may be issued on account of those expenses 
than is allowed by the Secretary of State 111 Council 

(а) As to the existing salaries, see note on s 80 

(б) Pensions, as distinguished from allowances, appear to bo still paid 
under 4 (loo IV, c 71, s 3, 6 Geo IV, c 85, s 15, and 3 & 4 Will IV, 
t 85, b 06, and not under 43 Viet c 3, s 3 But it seems hardly worth 
while to repioduce here the specific provisions about bishops’ pensions 
or about payments to r< prosentatives of deceased bishops 

(c) Tlio statutory obligation to provide a house for tho Bishop of 
Calcutta is exhausted, but it may have been construed as including an 
obligation to maintain his house 

114 . His Majesty may make such iules as to the leave of 
absence of the bishops of Calcutta, Madras, or Bombay, on fur¬ 
lough or medical certificate as seem to His Majesty expedient 

115 . —(1) Two members of the establishment of chaplains 
maintained in each of the presidencies of Bengal, Madras, and 
Bombay must always be ministers of the Church of Scotland, 
and are entitled to have fiom the levenucs of India such 
salaiy as is from time to time allotted to the military chaplains 
in the several piesidencies 

(2) The ministers so appointed chaplains must be ordained 
and inducted by the presbytery of Edinburgh according to the 
forms and solemnities used in tho Church of Scotland, and are 
subject to the spiritual and ecclesiastical jurisdiction in all 
things of tho presbytery of Edinburgh, whoso judgements are 
subject to dissent, protest, and appeal to the Provincial Synod 
of Lothian and Tweeddale and to the General Assembly of 


the Church of Scotland 


Saving as 116 . Nothing 111 this Digest prevents the Governor-General 
to Chiuf 8 m Council from granting, with the sanction of the Secretary 
j^ a " S 4 of State in Council, to any sect, persuasion, or community of 
Will IV, Christians, not being of the Church of England or Church of 
io2 5 ] 8 Scotland, such sums of money as may be expedient for the 
purpose of instruction or for the maintenance of places of 
worship. 
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PART XI 


Offences, Penalties, and Procedure 


117 * If any person holding office under the Crown 111 India Certain 

acts to bo 

does any of the following things , that lb to say,— mis dc 

(1) If he oppresses any of His Majesty’s subjects (a) within 
his jurisdiction or 111 the exercise of his authority , 

{2) If (except 111 case of necessity, the burden of proving c 47 > 
which shall be on him) ho wilfully disobeys or wilfully Wilful dis 
omits, f01 bears, 01 neglects to execute any orders or ^ q 00 
instructions of the Secretary of State , 5 “’ 

(3) If he is guilty of any wilful breach of the trust and YvmV 

duty of his office and employment, « 85, <* 

(4) If, being the governor-general, or a governor, or a Breach of 

member of the council of the governor-general or of a [ 33 Glo 

governor, or being a person employed or concerned in the B 1 

collection of revenue or the administration of justice 111 3 ^ 4 

Will 1 \, 

the presidency of Bengal or the provmcc of Bihar and 0 85, a 
Orissa, he is concerned in or has any dealings or trans- Trading 
actions by way of traffic or trade within any of the [33 
provinces of India or other parts [otherwise than as a i 3 7 
a shareholder in any joint-stock company or trading willSv, 
corporation], ° 6 ^ 5,8 

(5) If he accepts or receives for his own use, in the discharge p^nta 8 
of his office, any gift, gratuity, or reward, pecuniary or 1^3 Geo 
otherwise [except in accordance with rules made by the ss 2 3 ,24’ 
Secietary of State as to the receipt of presents], and ^3 Geo 
except 111 the case of fees paid to hamsters, physicians, 

surgeons, and chaplains 111 the way of their respective 3 & 4 
t Will IV, 

professions , c 85, s 

he is guilty of a misdemeanour 76 ^ 


If a person is convicted of having accepted or received any 
such gift, gratuity, or reward, the court may order that the 
gift, gratuity, or reward, or any part thereof, be restored to 
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the person who gave it, and that the whole or any part of any 
fine imposed on the offender be paid or given to the prosecutor 
or informer, as the court may direct (b) 

(a) The expression ‘His Majesty’s subjects’ in the Act of 1770 
(10 Geo III, c 47, s 4) was used at a timo when it was very doubtful 
how far the sovereignty of tho Bntish Crown extended over natives of 
India, at all events outside tho piesidency townb, and was possibly 
intended to be used in the nariowci seuse formorly attributed to the 
expression ‘ Bntish subjects ’ Sec note (c) on s 63 above 

(b) This section reproduces with as much exactness as seems practic¬ 
able tho several onactments noted 111 tho margin In many cases 
enactments dealing with tho same olfenco use different language, and 
apply to different classes ot peisons The provisions reproduced from 
3 & 4 Will IV, c 85, cannot be altered by Indian legislation See 
24 & 25 Viet c 67, s 22 

Tho woids ‘ otheiwiso than as a shareholder in any joint-stock 
company 01 tiadmg corporation,’ and ‘ except 111 accoidance with rules 
made by the Secretary of btate as to the icceipt of presents,’ do not 
occur in the enactments reproduced, but lepresent the limitations 
placed in practice on the extieinely genual language of the enactmnts 

Similar prohibitions of tiadmg 01 lending money are contained 
in enactments of the Indian legislatures bee, c g, Act XV of 1848 
(tiadmg by officers of cliaitcred comtx), A<t II of 1874, s 10 (by 
admimstiator-gencial), Acts VII of 1878, s 74, and XIX of 1881, 
9 7 i (by forest officers), Acts V of i 80 i, s 10, XXIV of 1859, s 19 , 
Bombay Act VII of 1867, s n (by police officers), Acts XI of 1876, 
s 34, and V of 1879, s 3 (by officers of presidency banks), Act XVIII 
of 1881, s 155 , Bombay Act V of 1879, s 31, Madras Regulation I 
of 1803, s 40, Madras Regulation II of 1803, s 64, Bengal Regulation 
II of 1793, s 18 (by revenue officers), Bengal Regulation XXXVIII 
of 1793, & 2 (loans by civil servants) 

As to tho rules prohibiting the receipt of picscnts by governors of 
and servants of the Crown 111 British Colonics, sec Todd, Parliamen - 
tary Government m the British Colonies, p 153 (second edition) 

Loans to 
native 
princes 
h7 Geo 
III, c 14 
s 28] 


118 -—(1) If any British subject, without the previous 
consent in writing of the Sceietary of State in Council or of 
the Governor-General m Council 01 of a local Government, 
by himself or anothei— 

(а) lends any money or other valuable thing to any native 
prince or chief 111 India , or 

(б) is concerned in lending money to, or raising or procuring 
money for, any such native prince or chief, or becomes 
security for the repayment of any such money , or 
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(c) lends any money or other valuable thing to any other 
person for the purpose of being lent to any such native 
prince or chief, or 

(d) takes, holds, or is concerned m any bond, note, or other 
.security granted by any such native prince or < luof for the 
repayment of any loan or money hereinbefore referred to, 

he is guilty of a misdemeanour 
(2) Every bond, note, or sccuiity for money, of what kind 
or nature soever, taken, held, or enjoyed, either directly or 
indirectly, for the use and benefit of any .British subject, 
contrary to the intent of this section, is void (a) 

(a) The enactment leproduced by this section was passed m 1797 to 
stop the scandals caused by the lending of money by Emopean adven¬ 
turers to native princes on ixoibitant terms See above, p 71 The 
expression ‘ British subject,’ as used in the Act of 1797, would doubtless 
be construed in its narrower sense, as not including natives of India 

119 .—(1) If any person holding office under the Crown in Prosccu- 
India commits any offence referred to in this Digest, or any offences in 
other crime or offence, the offence may, without prejudice to 
any other jurisdiction, be inquired of, heard, tried, and deter- IIT - 0 
mined before His Majesty’s High Court of Justice, and be 13’Geo 
dealt with as if committed 111 the county of Middlesex g 1 ^ 0 63, 

(2) Every British subject is amenable to all courts of 
justice 111 Great Britain of competent jurisdiction to try 8 7 l 
offences committed 111 India for any offence committed within 
India and outside British Tndia as if the offence had been com¬ 
mitted within British India 

(3) Every prosecution before a high court in British India 
in respect of any offence referred to in this section must be 
commenced within five years after the commission of the 
offence (a) 

(a) This section is mcicly an imperfect attempt to reproduce several 
enactments of the eighteenth century which are still unrepealed, and 
which, though obsolete as respects procedure, may still be of impor¬ 
tance with respect to jurisdiction Section 67 of 33 Geo III, c 52, has 
been repealed as to Indian courts by Act XI of 1872, but is still unre¬ 
pealed as to courts m the United Kingdom 
The limitation under 21 Geo III, c 70, s 7 (which applies only to 
proceedings against the governor-general or a member of his council), is 
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five years after commission of offence or arrest in England,, The limi. 
tation under 33 Geo III, c 52, s 141, is six years after commission of 
offence There is a three years’ limitation under 33 Geo III, c 52, 
s 162, which is repealed as to Butish India by Act IX of 1871 But 
all these limitations, so far as tin v relate to proceedings in England, 
appear to be virtually repealed by the Public Authoi lties Protection 
Act, 1893 (56 & 57 Viet c 61) The six years’ limitation appears to 
survive as to proceedings in India 

The enactments reproduced run as follows — 

‘ If any person whatsoever employed by or in the seivice of the 
said united Company, in any civil or military station, office, 01 capacity 
whatsoever in the East Indies, 01 dewing 01 claiming any power, 
authority, or jurisdiction by or from the said united Company, shall, 
after the passing of this Act, be guilty of oppressing any of His Majesty’s 
subjects beyond the seas within their respective junsdictions, or m 
the exercise of any such station, ofhee, employment, power, or authonty 
derived or claimed by, from, 01 undei the said united Company, or shall 
be guilty of any other crime or offence, such opptessions, crimes, and 
offences shall and may be inquired of, heard, and determined m His 
Majesty’s Court of King’s Bench m England , and such punishments 
shall be inflicted on such offenders as aio usually inflicted for offences of 
the like nature committed m that part of Great Bi itain < ailed England , 
and the same and all other offences committed against this Act 
may be alleged to be committed, and may be Hid, inquired of, and 
tried in the county of Middlesex ’ (10 Geo 111 , c 47, s 4) 

‘ If any governor general, president, 01 goveiroi 01 council of 
any of the said Company’s principal 01 other settlements in India, or 
the chief justice, or any of the judges of the said Supremo Court of 
Judicature to lie by the said new chaiter established, or of any other 
court in any of the said united Company’s settlements, or any other 
person or persons who now are, or heietofore have boon, employed by 
or in tho service of the said united Company 111 any civil or military 
station, office, or capacity, or who have 01 claim, or heretofore have had 
or claimed, any power or authority or jurisdiction by or from the said 
united Company, or any of His Majesty’s subjects residing in India, 
shall commit any offence against this Alt, or shall have been or shall 
bo guilty of any crime, misdemeanour, or offence committed against 
any of His Maj< sty’s subjects, 01 any of the inhabitants of India, within 
their ic&pective jurisdictions, all such crimes, offences, and misde¬ 
meanours may be respectively inquired of, heard, tried, and determined 
in His Majesty’s Court of King’s Bench, and all such persons so offending 
and not having been before tried for the same offence in India, shall on 
conviction, in any such case as is not otherwise specially provided for 
by this Act, be liable to such fine or corporal punishment as the said 
cornt shall think fit, and, moicover, '■hall be liable at tho discretion 
of the said court, to he adjudged to be incapable of serving the said 
united Company m any office, civil or military, and all and every 
such crimes, offences, and misdemeanours as aforesaid may be alleged 
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to be committed, and may be laid, inquired of, and tried in the county 
of Middlesex’ (13 Geo III, c 63, s 39) 

‘ No prosecution or suit shall be carried on against the said governor- 
general, or any member of the council, before any court in Great 
Britain (the High Court of Parliament only excepted), unless the s ime 
shall be commenced within five years after the oihnco committed or 
within five years after his anlval in England ’ (21 Geo IIT, e 70 ^ 7) 

‘All His Majesty’s subjects, as well servants of the said united 
Company as others, shall be and arc hereby declared to be amenable 
to all courts of justice, both in India and Great Biitam, of competent 
jurisdiction to try offences committed in India, for all acts, injuries, 
wrongs, oppressions, trespasses, misdemeanouis, offences, md crimes 
whatever, by them or any of them done or to be done eu committed in 
any of the lands or territories of any native prince or fetatc, or against 
then persons 01 properties, or the persons or propeifics of any of 
tlieir subjects or people, in the same manner as if the same had been 
done or committed within the territoues directly subject to and under 
the British Government in India’ (33 Geo III, e 52, s 67) 

‘All penalties, forfeitures, seizures, causes of seizure, cnmcs, mis¬ 
demeanours, and other oflences, which shall arise or bo mcuircd or 
made under or shall bo committed against this Act, shall be sued for, 
prosecuted, examined, recovered, and adjudged in any of His Majesty’s 
Courts of Record at Westminster, or in the Supreme Couit of Judicature 
at Port William in Bengal, or in one of the mayors' couits at Madras or 
Bombay respectively, in manner following , that is to =ay, all such pe¬ 
cuniary penalties, and all forfeitures of ships, vessels, merchandise and 
goods, shall and may be sued for, condemned, and recovered by action, 
bill, suit, 01 information, wherein no essoin, protection, wager of law, 
or moro than one imparlance, shall be granted or allowed , and all such 
seizures, whether of any person or of any ships, vessels, merchandise and 
goods, and all causes of such seizures, shall be cognizable in such actions, 
suits, or prosecutions as shall bring into question or relate to the lawful¬ 
ness or regularity of any such seizure , and all such offences as by this 
Act arc not made punishable by pecuniary penalties or by any forfeiture 
of goods, but by fine or imprisonment, or both, or are hereby created, 
without providing any particular punishment, shall be prosecuted by 
indictment or information as misdemeanours, for breach thereof, and 
shall bo punished by fine or imprisonment, or both, at the discretion 
of the court in which such prosecution shall, by virtue of this Act, be 
begun and earned on , and if such prosecution for a misdemeanour 
shall be m any of the said courts in the East Indies, and the person or 
persons prosecuted shall be there convicted, it shall be lawful for such 
court to order, as part or for the whole of the punishment, any such 
person or persons to be sent and conveyed to Great Britain ’ (33 Geo III, 
c 52, s 140) 

‘Whenever any action, bill, suit, information, or indictment shall 
be brought or prosecuted m any of His Majesty’s Courts of Record at 
Westminster, for any offence against this Act, whether for a penalty, 



288 


GOVERNMENT OF INDIA 


[CH. 

forfeiture, or misdemeanour, the offence shall be laid or alleged to have 
been committed in the city of London or county of Middlesex, at the 
option of the informer or prosecutor, and all actions, bills, suits, 
informations, and indictments for any offence or offences against this 
Act, whether filed, brought, commenced or prosecuted for a penalty 
or forfeiture, or for a misdemeanour, in any of His Majesty’s Courts of 
Record at Westminster, or in the said Supreme Court, or any such 
mayor’s court as aforesaid, shall be brought and prosecuted within six 
years next after the offence shall be committed, and a capias shall 
issue in the first process, and m the case of an offence hereby made 
punishable by any penalty or forfeiture, such capias shall specify the 
sum of the penalty or forff lturo sued for, and the person or persons 
sued or prosecuted for such penalty shall, or> such capias, give to the 
person or persons to whom such capias shall be directed, sufficient bail 
or security, by natuial born subjects or deni/ens, for appearing in the 
couit out of which such capias shall issue, at the day oi return of such 
writ to answer such suit or piosecution, and shall likewise, at the time 
of such appearance, give sufficient bail or security, by such persons as 
aforesaid, m the same court, to answer and pay all the forfeitures and 
penalties sued for, if ho, she, or they shall be convicted of such offcnco 
or offences, or to yield his, her, or their body or bodies to prison, but 
if tho prosecution shall bo for any offence or offences against this Act 
punishable only as a misdomoanour, then the person or persons against 
whom such capias shall issue, being thereupon arrested, shall be im¬ 
prisoned and bailable accordingto law as mother cases of misdemeanour’ 
(33 Geo III, c 52, s 141) 

‘ All suits and prosecutions for anything done under or by virtue 
of this Act shall bo commenced within tho space of three years after 
the cause of complaint shall have arisen, or, being done in Great Britain, 
in the absence of any person beyond soa aggrieved thereby, then within 
tho spaco of three years next after the return of such person to Great 
Britain’ (33 Geo III, c 52, s 162) 

Provision 120 .—(1) The Governor-General m Council and the 
sonsVirT Governors m Council of Bengal, Madras, and Bombay re¬ 
jected of S p ec tively may issue warrants for securing and detaining in 

dangerous r J J 0 0 

correspon custody any person suspected of carrying on mediately or 
[33 Geo immediately any illicit correspondence dangerous to the peace 
88^45 46 ] or &afct y any part of British India with any prince, rajah, 
zemindar, or other person having authority in India, or with 
the commander, governor, or president of any factory or 
settlement established in India by a European power, or any 
correspondence contrary to the rules and orders of the Secre¬ 
tary of State or of the Governor-General in Council or Governor 
in Council 
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(2) If on examination taken on oath in writing of any 
credible witness before the Governor-General in Council or 
the Governor in Council there appear reasonable grounds 
for the charge, the governor-general or governor may commit 
the persons suspected or accused to safe custody, and must 
within a reasonable time, not exceeding live days, cause to be 
delivered to him a copy of the charge or accusation 011 which 
he is committed 

(3) The poison charged may deliver his defence m writing, 
with a Ust of such witnesses as he may desire to be examined 
in support thereof 

(4) The witnesses in support of the charge and of the 
defence must be examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken down 111 writing 

(5) If, notwithstanding the defence, there appear to the 
Governor-General in Council or Governor in Council reasonable 
grounds for the charge or accusation and for continuing the 
confinement, the person accused is to remain 111 custody until 
he is brought to trial m India or sent to England for that 
purpose 

(6) All such examinations and proceedings or attested copies 
thereof under the seal of the high court must be sent to the 
Secretary of State as soon as may be 111 order to their being 
produced in evidence on the trial of the person accused in the 
event of his being sent for trial to England 

(7) If any such person is to be sent to England the governor- 
general or governor, as the case may be, must cause him to 
be sent to England at the first convement opportunity, unless 
he is disabled by illness from undertaking the voyage, in 
which case he must be so sent as soon as his state of health 
will safely admit thereof 

(8) The examinations and proceedings transmitted 111 pur¬ 
suance of this section are to be deemed and received as evidence 
in all courts of law, subject to any just exceptions as to the 
competency of the witnesses (a) 
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(a) The provisions of the Act of 1793, reproduced b\ this section, 
have never been repealed But no retold has been found of any case 
in which they have been put into operation, and the cases which they 
were mainly designed to meet could probably be dealt with under other 
enactments Powers of arrest and imprisonment for political offences 
are given by Bengal Regulation ill of 1818, Madras Regulation II of 
1819, Bombay Regulation XXV of 1827, Act XXXIV of 1850 (the State 
Prisoneis Aet, 1850), and Act III of 1858 (the State Prisoners Act, 
1858) See In the matter of Ameer Khan, 6 Bengal Law Rep 392 
The Bombay Regulation was used in 188G for the arrest of Dhulecp 
Singh at Aden, and has since (in 1897) been put 111 force in connexion 
with seditious pioceedings at Poona 


PART XII 
Supplemental 
Savings 

Saving as 121 -— (i) Nothing m this Digest derogates from or uiter- 

rightssnd ^ erefe Wit h the lights vested 111 His Majesty, 01 the powers 
[3 & 4 4 vcs tcd 111 the Secretary of State 111 Council, 111 relation to the 
Will IV, Government of Butish India, by any law 111 force at the 
^ S passing of the Indian Councils Act, 1861 

Vat V ( z ) Nothing 111 this Digest affects the power of Parliament 
° 7 ’ s 52 1 to control the proceedings of the Governor-General 111 Council 
or of any local Government, or to repeal or alter any law or 
regulation made by any authority 111 British India, or to 
legislate for British India and the inhabitants thereof (a) 

(a) These savings, reproduced from the Acts ot 1833 and 1861, are 
important as showing that tho parliamentary enactments relating to 
India were never intended to bo and cannot be construed as a complete 
code of the powcis and rights exercisable by or with reference to the 
Government of India 

Treaties, 122 .—(1) All treaties made by the East India Company 

amnia tg ’ ar °’ so * ar as t'key aic 111 f° rcc = binding on His Majesty (a) 
East India ^ contracts made and liabilities incurred by the East 

Company India Company may, so far as they are still outstanding, be 
Viet c enforced by and against the Secretary of State in Council 
106, s 67 ] ^ ^ treaty, unless confirmed by legislation, cannot affect private 

rights of British subjects in times of peace Walker v Baird, [1892] 
A C 492, 496 
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123 . All orders, regulations, and duections lawfully made (jideisof 
or given by the Court of Directors of the East India Company, Company 
or by the Commissioners foi the Affairs of India, are, so far ^* c 22 
as they are in foice, to be deemed to be orders, regulations, mo.s 59 ] 
and directions made by the Secretary of State undei the 
Government of India Act, 1858 


Laying of documents before Parliament 
123a All proclamations, regulations and rules made under 
the Indian Councils Act, 1909, other than rules made by a 
Lieutenant-Governor for the moie convenient transaction 
of business nr his Council, must be laid before both Houses 
of Parliament as soon as may be after they are made 

Definitions 

124 . In this Digest the following expressions, unless the 
contrary intention appeals, have the meanings hereby respec¬ 
tively assigned to them , namely 

(1) The expression ‘ Bntish India ’ means all territories and 
places within His Majesty’s dominions winch are for the 
tnno being governed by HisMajesty through the Goveiuor- 
General of India or through any governoi 01 othci oflioei 
subordinate to the Governor-General of India («) 


Laying of 
certain 
proclama 
turns, &c , 
before 

[9 Edw 
VII c 4. 

* 7 ] 


I)< iini 
tions 


(a) The expression ‘ India ’ means British India together 
with any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Gover¬ 
nor-General of India, or through any governoi or othci 
officer subordinate to the Governor-Geneial of India (a) 

(3) The expression ‘ province ’ means any part of British 
India the executive government of which is administered 
by a Governor 111 Council, lieutenant-governor 111 Council, 
lieutenant-governor, or chief commissioner, and includes 
a presidency (6) 

(4) The expression ‘ local Government ’ means a Governor 
in Council, lieutenant-governoi 111 Council, lieutenant- 
governor, or chief commissioner (c) 
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(5) The expression 1 high couit ’ means a court established 
foi some part of British India by His Majesty’s letters 
patent (d) 


(6) The expression ‘ Indian Civil Service ’ means the service 
so designated in the rules now m foice 


2 & S3 

let c 63 


(7) The expression ‘ ollu c ’ includes place and employment 
The Interpretation Act, i88y, applies to the construction of 
this Digest (e) 

(a) The definitions of ‘ Butish India’ and ‘India’ follow those 
adopted in the Inteipietation Act, 1889 (52 & 53 Viet c 63,3 18), and 
in the Indian General Clauses Act, 1897 (X of 1897, s 3 (7), (27)) 
Butish India conesponds to the teiritories which were in the Act of 
1858 described as ‘ the tointoucs 111 the possession of or under tho 
government of the East India Company,’ and which were then held by 
the Company in tiust foi the Crown 
Aden is pait of Butish India, and is included in the Bombay presi¬ 
dency Sco tho Aden Laws Regulation, 1891 (II of 1891) 

India, as distinguished from British India, includes also the terri¬ 
tories of Native States, which used to be described in Acts of Parliament 
as ‘ tho dominions of the princes and States of India in alliance with 
Her Majesty,’ 01 in similar terms Si c, 0 g , 24 & 25 Viet c 67, s 22, 
28 & 29 Viet c 15,8 3, 28 & 29 Viet c 17,3 1, 53&54Vict c 37, 
s 13 

The expression ‘suzerainty’ is substituted by tho Interpretation 
Act for the older cxpicssion ‘ alliance,’ as indicating more accurately 
the relation between the rulers of these States and tho British Ciown 
as the paramount authonty throughout India It is a term which is 
perhaps incapable of preciso definition, but which is usefully employed 
to indicate the political authority exercised by 0110 State over another, 
and approximating more or less closely to complete sovereignty See 
Holland’s Jurisprudence, ed 7, pp 45, 347, and below, Chapter V 
The territories of the Native States are not part of the dominions of 
the King, but their subjects are, for international purposes, in the 
same position as British subjects For instance, undei tho Foreign 
Juiisdiction Act, 1890 (53 & 54 Viet c 37,3 15), where an order made 
111 pursuance of the Act extends to persons enjoying His Majesty’s 
protection, that expression is to be construed as including all subjects 
of the several princes and States in India And it is possible that 
a subject of a Native State would not be held to be an ‘ alien’ within 
the meaning oi the Naturalization Act, 1870 (33 & 34 Viet c 14j, so as 
to be capable of obtaining a certificate of naturalization under that Act 
The expression ‘ prince or chief ’ seems wide enough to include the 
ruler or head man, by whatever namo called, of any petty tribe or clan 
or group, however rudimentary may be its political organization But 
of couise political authority may be so widely distributed among 
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head-mon or elders, or members of the tribe or group, as to make the 
task of finding an individual or collective ‘ sovereign ’ very difficult 
This difficulty is to some extent met by s 2 of the Imperial Foreign 
Jurisdiction Act (53 & 54 Yict c 37) 

It has sometimes been found difficult to determine whether a par¬ 
ticular territory ought to bo treated as part of British India, or of India 
in the wider sense, and questions have arisen as to the status of such 
territories as Kathiawar, Cooch Behar, and the tributary mahals of 
Orissa See Empress v Keshvh Mahajun, (1882) I L R 8 Cal 085, 
and Re Bichitramund, (1889) I L R 16 Cal 667 Tlio position of 
Kathiawar was carefully considered in two eases which came together 
in 1905 before the Judicial Committco of the Privy Council, Ilemrhand 
Devchand v Azam Sakarlal Chhotamlal and The Talula of Kotda 
Sangam v The Slate of Oondal A C [1906] 212 Both theso cases 
wore, in effect, appeals from decisions of British political agents 
exercising jurisdiction m Kathiawar It was decided (1) that Kathia¬ 
war is not as a whole within tho King’s dominions , (2) that the right 
of appeal to tho King in Council from British courts exercising jurisdic¬ 
tion outside British dominions is not limited to British subjects , 
(3) that tho question whether an appeal lies to tho King 111 Council 
from the decision of a British political agent in Kathiawar depends on 
whether tho jurisdiction exercised is political or judicial in its 
character In the two cases m question tho jurisdiction was hold to 
be political, and tho appeals wore dismissed 

fndia in tho wider senso would not include French or Portuguese 
territory 

The expression ‘ British India,’ as defined abovo, includes tho land 
down to low water mark, anil would ordinarily ineliido the territorial 
waters of British India, though not the high seas beyond (R v Edition- 
stone, (1879) 7 Bom Cr Ca 109) In 1871 tho Bombay High Court 
held that the provisions of the Indian Penal Code applied to offences 
committed withm a marine leaguo of the shoro of British India (R v 
Kastya Rama, 8 Bom Cr Ca 63) But this decision is now affected 
by tho Torritonal Waters Jurisdiction Act, 1878 (41 & 42 Viet e 73). 
as to which seo the note on s 101 

For fiscal and protective purposes the Indian Legislature has made 
laws for Indian waters See, e g , tho Transport of Salt Act, 1879 
(XVI of 1879), and tho Obstructions in Fairways Act, 1881 (XVI of 
1881) 

The settlements of Prince of Wales Island, Singapore, and Malacca 
woie, in pursuance of the Straits Settlements Act, 1866 (29 & 30 Viet 
c 115,3 1), removed from British India and placed under tho Colonial 
Office 

(6) ‘ Province ’ is defined in tho Indian General Clauses Act (X of 
1897, s 3 (43)) as meaning the territories for the time boi ngadministe red 
by any local Government 

(c) ‘ Local Government ’ is defined in tho Indian General Clauses 
Act (X of 1897, s 3 (29)) as meaning ‘ the porson authorized by law 
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to administer executive government m the part of British India in 
which the Act or regulation containing the expression operates,’ and as 
including a chief commissioner 

There are at present fifteen local Governments in British India, 
namely, the Governor of Bengal in Council, the Governor of Madras 
in Council, the Governor of Bombay in Council, the Lieutenant- 
Governor of Bihar and Orissa, tho Lieutenant Governor of the United 
provinces of Agra and Oudli, tho Lieutenant Governor of tho Punjab , 
tho Lieutenant Governor of Burma, tho Chief Commissioner of 
Assam , the Chief Commissioner of Delhi, the Chief Commissioner of 
the Central Provinces , the Chief Commissioner of British Baluchistan , 
the Chief Commissioner of Ajmero , the Chief Commissioner of Coorg , 
the Chief Commissioner of thi Noitli West Frontiei Province , and tho 
Chief Commissioner of the Andaman Islands Under Act V of 1868 
the powers of a local Government for certain purposes may bo delegated 
to tho commissioner in Sindh 

(d) This definition only includes tlieehaitercd high couits at Calcutta, 
Madras, Bombay, and Allahabad, and any chaitired high courts which 
may be established under the Indian High Courts! Act, 1911 The 
definition in the Indian General Clauses Act (X of 1897, s 3 (24)) is 
vvidoi, and includes the various judicial commissioners and the chief 
court of tho Punjab 

(e) I11 a Digest of this hind it seems convenient to adopt the same 
general lulos of constiuction as are applied to recent Acts of Parlia¬ 
ment The application of the Interpretation Act makes the definitions 
of ‘ British India ’ and ‘ India,’ stiictly speaking, superfluous, but they 
are sot out on account of their importance 


SUPPLEMENTAL NOTES 
1 Omissions from Digest 

Tho following enactments have not been reproduced in this Digest, 
on tho ground of either nover having como into operation, or having 
ceased through change of circumstances to bo in operation —• 

The power given by 13 Geo IH, c 63, s 0, for the Governor-General 
in Council to suspend the Government of Madras or Bombay in case of 
disobedience 

The express grant by 21 Geo TIT, c 70, s 17, of jurisdiction over all 
inhabitants of Calcutta 

Tho saving in 21 Goo III, c 70, s 18, for tho rights of fathers of Hindu 
and Mahomedan families and rules of caste 
The procedure under 24 Geo III, soss 2, c 25, ss 66 and 77, for 
constituting a special court for tho trial of Indian offenders This 
machinery has never been put into force 
Tho provisions in 33 Goo III, c 52, s 41, as to the duty of local 
Governments m the case of conflict between the orders of tho Governor- 
General in Council and the orders of the Directors of the East India 
Company 
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The provision m 33 Geo III, c 52, s 70, as to forfeiture of office after 
absence for five years 

The requirement in 37 Geo ITT, c 142, to send to the Board for 
Affairs of India tho forms and rules made in India as to process in tho 
recorders’ courts 

The enactments in 53 Geo III, e 155, ss \2, 13, as to the control 
of the India Board over colleges and seminaries m India, and as to tho 
provision to be made for public education in India 

Tho provision m 53 Goo IU, c 155, ss 85, 86, as to tho precedence of 
civil servants 

The provisions in C Geo IV, c 85, s 5, as to the payments to be made 
in the case of judges and bishops 

The provision 111 3 & 4 Will IV, c 85, for dividing the Presidency 
of Fort William into two presidencies 

The provision in soction 56 of tho same Act for tho government of 
Bengal by a Governor in Council 

The express power given by soction 86 of the same Act to hold land 
in India 


2 Powers of Governor General to grant Military Commissions 

Questions have sometimes been raised as to the power of tho governor- 
general, either alone or in council, to grant military commissions, with 
command over officers and men of the regular forces, and as to the 
effect of commissions so granted, and as tho answer to the question 
depends on a series of enactments and other documents, it seems worth 
whilo to state it somewhat fully 

Before the passing of tho Government of India Act, 1858 (21 & 22 
Viet c 106), the Governor General in Council granted commissions to 
officers of the troops of the East India Company 

The power to grant such commissions may be presumed to have 
been derived from the charters and Acts relating to the East India 
Company 

According to Sir George Chesney (Indian Polity, 3rd edition, eh \n), 
the first establishment of tho Company’s Indian army may be con¬ 
sidered to date from 1748, when a small body of sopojs was raised at 
Madras, after tho oxamplo set by tho French, foi the defence of that 
settlement, during the course of tho war which hail broken out four 
years previously between Franco and England At tho same time 
a European force was raised, formed of such sailors as could be spared 
from the ships on the coast, and of men smuggled on board tho Com¬ 
pany’s vessels in England by the crimps An officer (Major Lawrence) 
was appointed by a commission from tho Company to command their 
forces in India 

In 1754 an Act (27 Geo IT, c 0) was passed for punishing mutiny and 
dosertion of officers and men in tho service of the United Company of 
Merchants of England trading to tho East Indies, and for tho punish¬ 
ment of offonces committed in tho East Indies, and at tho island of 




GOVERNMENT OF INDIA 


296 


[CH 


St Helena This Act recites that for the safety and protection of their 
settlements, and for the bettor carrying on of their trade, the East India 
Company, at their own costs and charges, do maintain and keep a mili¬ 
tary force for the garrison and defence of their settlements, factories, and 
places, and that it is requisite for the retaining of such forces in their 
duty that an exact discipline be observed, and that soldiers who shall 
mutiny or stir up sedition, or shall desert the Company’s service, shall 
be brought to a more exemplary and speedy punishment than the 
usual forms of law allow The Act then proceeds to make officers and 
soldiers of the Company’s forces subject to punishment bj court martial 
for military offonccs, and authorizes the grant of a commission or 
warrant under the King’s Royal Sign Manual, by virtuo of which the 
Court of Directors of the Company may authorize their president and 
council to appoint courts martial 

The Act does not, in so many words, give the Company power to 
grant commissions, and Brougham, in the course of his argument in 
the case of Bradley v Arthur (2 State Trials, N S p 190), comments on 
the avoidance of the word ‘ commission ’ in the statute The expression 
used is ‘ that if any person being mustered or in pay as an officer, or who 
is or shall bo enlisted, or in the Company’s pay as a soldier,’ does so and 
so, ho is to be tried by court martial 

The statement that the word ‘ commission ’ does not appear in the 
statute is not strictly accurate, for it is used in section 5 , but there 
is nothing to show that the commissions there ref cm d to are commis¬ 
sions in the army of the East India Company 

Nor does Brougham appear to have been accurate in saying that 
the Act was a temporary Act annually renewed It appears to have 
been a permanent Act, but ceased to have any operation after the 
abolition of the East India Company’s army, and was formally ropcaled 
by tho Statute Law Revision Act of 1867 

There appear to have beon always doubts as to tho exact status 
conferred by military commissions in tho Company’s army In 179(1 
Lord Cornwallis was appointed commander m chief as well as Governor- 
General of India, and was thus invested with tho supreme military as 
well as tho supreme authority One of tho objects with which this 
lombmation of powers was conferred on him was to enable him to 
remove or mitigate tho jealousies and friction between tho King’s 
officers and the Company’s officers, and with this object he granted, in 
1788 or 1789, brevet commissions in the royal service to all tho Com¬ 
pany’s officers, with dates corresponding to their substantivo commis¬ 
sions ( Cornwallis Correspondence, 2nd edition, vol 11 p 428 , Chesney, 
Indian Polity, ch xn) This arrangement, according to Sir G Chesney, 
was continued until the abolition of the Company’s government in 
1858, brevet commissions being granted under powers delegated for 
that purpose by the Crown to the Commander in Chief in India With¬ 
out such brevet commission it is at least doubtful whether officers of the 
Company’s forces could have exercised any command over officers or 
soldiers of tho regular forces 
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By the Government of India Act, 1858 (21 & 22 Viet c 106), the 
government of India was transferred to the Crown But by s 30 of that 
Act it was provided that all appointments to offices, commands, and 
employments in India, and all promotions which by law or under regu¬ 
lations, usage, or custom were then mado by any authority in India, 
should continuo to be made in India by the liko authority and subject 
to the qualifications, conditions, and restrictions then affecting such 
appointments respectively 

The Act 23 & 24 Viet c 100 (i860), after reciting that ‘ it is not 
expedient that a separate European force should be continued for the 
local service of Her Majesty in India,’ enacted that ‘ so much of the 
Actof Parliamentof the twenty second and twenty-third of Her Majesty, 
chapter twenty soven, intituled ‘ An Act to repeal the thirty first section 
of sixteen and seventeen Victona, chapter ninety five, and to alter tho 
limit of tho numbor of European troops to bo maintained for local 
service in India,’ and of any foimor Act or Acts of Parliament as 
renders it lawful for tho Secretary of Stato m Council from time to time 
to givo such directions as ho may think fit for raising such number of 
European forces as he may judge necessary fot tho Indian Army of Her 
Majesty, is horeby repealed ’ This Act received tho Royal Assont on 
August 20,i860 

Sir Charles Wood, when Secretary of State for India, by his Dispatch, 
No 461, dated Docember 16,1862, informed the governor general that 
local commissions should in all practicable eases be bestowed by the 
field-marshal commanding in chief on the recommendation of tho 
Government of India preferred through tho Secretary of State, but 
that in any case commissions which the Government of India might 
consider it necessary to bestow without previous reference should bo 
subject to the confirmation of the Crown applied for through the same 
channel 

Sir Charles Wood, by his Dispatch, No 351, dated November 16, 
1864, informed tho Government of India that, in view of royal com¬ 
missions being granted to all officers of Her Majesty’s Indian forces and 
staff corps, the issuo of commissions either by local Governments or by 
tho commander-m chief was unnecessary 

Tho Indian Volunteers Act, 1869 (XX of 1869), which is amended by 
Act X of 1896, provides for the formation and dissolution and for 
the good order and discipline of volunteer corps in India The Act is 
silent as to tho grant of commissions to volunteer officers, but provides 
(s 14) that tho commissions are to cease on retirement or dismissal In 
practice, however, commissions to officers of volunteers under this Act 
are signed cither by the governor-general or by the Governor General 
in Council Members of a corps of volunteers under the Indian Act 
aro, on being called out for duty, subject, by virtue of s 8 of that Act, 
to military law under the Army Act, and by virtue of s 177 of the 
Army Act would be so subject, whether within or without the limits 
of India 

The regular forces are under the command of the Crown, and the 
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military rank and military powers of command of officers of the regular 
forces depend solely on commissions from the Crown, issued in accord¬ 
ance with the provisions of 25 & 2G Viet c 4 

The commission of a commander 111 chief usually authonzes him to 
grant commissions until the pleasure of tho Crown is signified, and 
somotimes gives him absolute powers to grant commissions Commis¬ 
sions so granted aro granted by a military and not by a civil authority, 
and by virtuo of express authority from the King The commander- 
in chief m India is not at present authorized by his commission to sign 
commissions on behalf of tho King 

Before 1871 commissions to ofheers of the auxiliary forces in tho 
United Kingdom were granted by the lieutenants of counties in England 
and Scotland and by the Lord Lieutenant in Ireland Tho power to 
grant theso commissions was given by statute, and the rank and powers 
of command of the commissioned officers wore also regulated by 
statute (see, e g , 26 & 27 Viet e 65, s 5) Without such a statutory 
provision they would have had no command over tho regular forces 
But by s Oof the Regulation of the Forces Act, 1871 (34 & 35 Viet c 86), 
it was enacted that all officers in tho militia, yeomanry, and volunteers 
of Engl md, Scotland, and Ireland should hold commissions from Her 
Majesty, to bo prepared, authenticated, and issued m the manner in 
which commissions of officers in Her Majesty’s land forces are prepared, 
authenticated, and issued according to any law or custom for tho time 
being in foice Accordingly all such commissions are now granted 
directly or indirectly by the Oiown 

The powor of granting military commissions may bo delegated by the 
Crown, but tho power must apparently bo given in express terms (see 
Bradley v Arthur, 2 State Trials, N S 171), and it has been considered 
doubtful whether it could be given to a civilian (sco Clode, Military 
Forces oj the Croton, vol 11, p 72, and Bradley v Arthur, 2 State Trials, 
NS 183,196, 202-203) Oeitainly in India, down to 1859, all commis¬ 
sions giving command over the regular forces were given by the military 
authority—the commander in chief, and not the governor general 
However, Sir Bartlo Frere, when High Commissioner for South Africa, 
was empowered by letters patent (dated October 10, 1878) to appoint 
any ofhooi of the regular troops seivmg in South Afuca to local and 
temporary rank and command therein, and by subsequent letters 
patent (dated March 22,1879) to appoint any officer of tho local forces 
serving in South Africa to local and temporary rank and command in 
tho regular army But this was a special appointment in timo of war, 
and outside the colonial limits ‘ Local forces ’ may havo meant forces 
within ss 175 (|) and 176 (3) of the Army Act, or colonial forces within 
s 177 of tho Army Act, 01 both As to the powers ordinarily exercisable 
by colonial governors m military matters, see Todd, Parliamentary 
Government in the British Colonies (second edition), p 41 

The existing Army Act (44 & 45 Viet c 58) does not confer on tho 
Governor General of India any power to grant commissions or recognize 
any such power Indeed, the Act treats him throughout as a civil and 
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not a military officer (see, e g , ss 54, 62, 65, 94,130,134, 169) If hiR 
commission were to confer on him tho powers of a commander-in chief, 
he might, no doubt, hy virtue of those powers, grant military commissions 
such as woro granted by Lord Cornwallis in his capacity of commander- 
m-chief, but otherwise he would appear not to have, by virtuo of 
his office, power to grant any military command over officers of tho 
regular forces 

In 1866 a provision was inserted in s 52 of tho Mutiny Act to the 
effect that, notwithstanding anything m the Act 23 & 2 j Viet c 100, 
any person authorized in that behalf in India might enlist and attest, 
within the local limits of his authority, any person desirous of enlisting 
in Her Majesty’s Indian forces This provision was re enacted by s 52 
of each successive annual Mutiny Act, and was eventually roproduc od by 
s 180 (1) (h) of tho oxisting Army Act, which provides that persons may 
be enlisted and attested in India for medical service or for other special 
sorvice in Her Majesty’s Indian forces for such periods, by such persons, 
and in such manner as may lie fiom timo to time authorized by tho 
Governor General of India Enlistment is the process for taking men, 
not officers, into the aimy, and the section says nothing about the 
grant of commissions 

Section 71 of tho Army Act enacts that ‘ for the purpose of 
removing doubts as to tho powers of command vested or to bo vested 
in officers and others belonging to Her Majesty’s forces, it is hereby 
declared that Her Majesty may, in such manner as to Her Majesty may 
from time to time seem meet, mako regulations as to tho persons to 
be invested as officers, or otherwise, with command over Her Majesty’s 
forcos, or any pait thereof, and as to the mode in wlucli such command 
is to bo exercised, provided that command shall not be given to any 
person over a person superior in rank to himself ’ This provision was 
lirst enacted in 1881, when the old enactments as to the rank and com¬ 
mand of officcis of tho military and other auxiliary forces woro repealed, 
and its object was to provide for officers of the regular forces exercising 
command over officers of tho auxiliary forces, and vice versa 

In these circumstances it would appear that any forms of appoint¬ 
ment, whether described as commissions or otherwise, granted by the 
governor general orby tho Governor-General in Council, could not confer 
tho status and powers of command conferred by commissions under tho 
signature of the King No express power to grant such commissions 
is conferred on the governor general by tho existing form of Ins 
warrant of appointment 



300 GOVERNMENT OF INDIA [ch 


SCHEDULES 

FIRST SCHEDULE 


Official Salaries 1 


Session and 
Chapter 

Officer 

Maximum Salary 

3 *4 Will IV, < 
85, 8 7& 

Viceroy and Governor 
General 

Rs 

2,56,000 

j & 4 Will IV, c 
85. s 7b 

1 Governors of Bengal, 
Madras and Bombay 

Rs 

1,28,000 

in &, 17 \ it! 1 
05, s 33 

Commander in Chit f 

Rs 

T , 00,000 

16 & 17 \ict c 
95. 8 35 

Lh utenant Governor 

Rs 

1,00,000 

3 & 4 Will TV, c 
85, s 76 

Members of Governor 
General’s Council 

No statutory maximum, 

3 & 4 Will IV, e 
83, s 7 r» 

Member of Council, Ma 
dras and Bombay 

Rs 

64,000 




_ _ 


SECOND SCHEDULE 2 

Offices reserved to tub Indian Civil Service 
Part I —General 

1 Secretaries, joint secretaries, deputy secretaries, and under secre¬ 
taries to tho several Governments m Tndia, except tlie secretaries, 
joint secretaries, deputy secretaries, and under secretaries in tho 
Army, Marine, and Public Works Departments 

2 Accountants-general 

3 Members of the Boards of Revenue in the presidencies of Bengal 
and Madras, the United Provinces of Agra and Oudh, and tho 
Province of Bihar and Orissa 

4 Secretaries to those Boards of Revenue 

5 Commissioners of customs, salt, excise, and opium 

6 Opium agent 

1 Sec s So of Digest 


See s 93 of Digest 
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Part 11 —Offices in the provinces which were Inown in the year 1861 
as '‘Regulation Provinces' 

7 District and sessions judges 

8 Additional district or sessions judges and assistant sessions judges 

9 District magistrates 

10 Joint magistrates 

11 Assistant magistrates 

12 Commissioners of revenue 

13 Collectors of revenue, or chief revenue officers of disti icts 

14 Assistant collectors 1 

1 See s 93 of Digest This is the schedule appended to the Act of 1861 
(24 & 25 Viet c 54) as modified in pursuance of suggestions made by the 
Government of India for the jiuiposc of adapting the nomenclature to 
existing conditions 
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TABLE OF COMPARISON BETWEEN STATUTORY 
ENACTMENTS AND DIGEST 


S 'Miion and 
t'hapUr 

Title and Hkorl Contents 

Rt marl » 

ioUco Ilf, 

47. * 

The East India Company 
Act, 1770 

Pc [sons in sci vice of Company 
transporting warlike stoics 

Not icproduced Virtually rc 
pealed by 33 Gto II l, c 52, 
s 140 

8 3 

Balloting by Court of 1 )ircc 
tois of East India Company 

j Not ic produced 

Repealed as to UK by 
( SLR Act *, 1887 

8 1 

Tual 111 England of Com piny’s 
sc ivants committing offences 
in India 

Extended by 13 Geo IIJ,c 6„ 
s 39, to all offendeis Rc 
pi oduced by ss 117 (1), 119 

» 5 

[11 action ignnst Eist Inch 1 
Comp my, defendant m iy 
plead the genual issue 

Not it pioducid Re pealed as 
to U K by 50 At 37 Viet 
c 61 (Public Authentics 
Protection Act, 1893) 

s 6 

'lhe Act to be a public Act 

Not reproduced Repealed as 
to U K by S L R Act, 
1887 

s 7 

In action against East India 
Company m England, dc 
fendant to give notice of 
substance of defence 

Not reproduced Rt pealed as 
to U K by 56 & 57 Viet 
c bi 

3 Geo III, 
c 63 

The East India Company 
Act, 1772 


Preamble 

s 2 

Number of directors of East 
India Company 

Not rc produced Repealed 
> as to U K by SLR Act, 
j 1887 


'SLR Act — Statute Law Revision Act Acts under this name are 
periodically passed for the purpose of removing from the Statute Book 
enactments which have been virtually repealed or havo otherwise ceased 
to be in force as law 
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Seiuon and ... 

Chapter Title and Shot t Content* Jit mail* 

13 Geo III, 

c 63, Qualification for votes of pro 
8 3~5 pnetors of East India Com j 

pany for election of dine N(jfc r 0<luccd Repta i, d 
tors > &c l as to U K by SLR Act, 

I 1 bhr 

s 6 Oath to be taken by propnc l 
toia of East India Comp my I 
on election of dircctois, &c ' 

s 7 Government of Bengal v<sted Not reproduced Superseded 
in governor genelal and by 3 & j. Will IV, c 85, 
four councillors s 39 

s 8 Difference of opinion in govci Reproduced by s il (0 
nor general’s council 

89 President and Council of Repealed in part, S L R Act, 
Madras, Uombay, and Ben i8yj 

coolcn— 

not to make wai or treaty Reproduced by s 49(2) Ben- 
witliout ordeis of Govcr coolcn Ins been givui to the 
nor Gc neral in Council 01 Dutch 

East India Company 

liable to suspension if they Modified by 33 Geo III, c 52, 
disobe v s 43 

The power for the Governor- 
General in Council to sus 
pend a local Govtinimnt in 
case of disobedience has 
been omitted as having been 
made unnecessary by change 
of circumstances 

to obey orders of Cover Reproduced by s 49 (1) 
nor General in Council 

to keep Governor General Repealed by S L R Act, 1892 
in Council informed of 
the lr proceedings 
Governor General in Council 

—to obey orders of East Repioduced by s 30 (2) 

India Company 

to correspond with East Reproduced by s 17 
India Company 

Court of Directors to send to Repealed by S L R Act, 1892 
Tre asury copies of corrcspon 
denco relating to revenues 

s 10 Appointment of first Gover Not reproduced Spent Re 
nor General and mombers of pealed in part, SLR Act, 
his Council 1892 
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Session and 
Chapter 

13 Geo III, 
c 6 3, s 10 
(continued) 


s 11 


■» 13,14 


8 15 


S 18 


24 


Title and Short Contents 


Remarks 


Appointment and removal of 
Governor Gcnei aland me m 
lx r9 of his Council 


Provisions of section 10, when 
to take effect 

Sivmg of power to make 
appointments 

Constitution, powers, and 
juiisdiction of Supreme 
Uouit, Calcutta 


Offences by Governor Gcncial 
and members of his Council 
not triable by Supreme 
Couit, Calcutta 
Juiisdiction of Supremo Couit, 
Calcutti, as to eontiacts 

Governor General, mcmbeisof 
his Council, and judges of 
Supreme Couit not to be 
arrested or lmpiisoned by 
that Court 

Appeal to King in Council 
Charter of mayor’s court. Cal 
cutta 


Governor-General, his Coun 
cil, and judges of Supreme 
Court, Calcutta, not to rc 
ceivc gifts 

No official to receive gift from 
native 


Not reproduced Superseded 
as to Governor General by 
21 A 22 Viet c 106, s 29, 
and as to Council by 32 & 33 
Viet c 97 

Spent Repealed as to U K 
by S L R Act, 1887 

Repealed, SLR Act, 1892 

Not icproduccd The supremo 
couits were abolished, and 
the lr powers and jurisdiction 
vestedm the high couits, by 
24 A 2 s Viet c 104, ss 8, 9 
S 101 saves the powers and 
juiisdiction 

Reproduced by s 105 (c) 


Rcp< alcel by Indian Act XIV 
of 1870, and S L R Act, 
1892 

Repioduced by s 105 (1) (/>), 
and (2) 


Repealed, SLR Act, 1892 
Repealed, Indian Act XIV of 
1870, SLR Act, 1892 
Repealed as to U K by S L R 
Act, 1887 Repealed or 
supeisedcel as to India by 
3 & 4 Will IV, c 85, s, 76, 
and by Indian enactments 
.Reproduced by s 117 (5) 
Tho words as to a promiso 
of a gift are omitted 
S 117 (5), following 3 & 4 
Will IV, c 85, s 76, is 
limited to tho acceptance 
of gifts by an official in 
the discharge of his office 
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Swaion and TlUe and shorl ContenU 


13 Geo III, 

c 63, s 25 Reception as to fees of bar 
nsteis, &c 



s 33 Power of Indian courts to 
punish East India Coin 
pany’s siivauts for bleach 
of tiust, &c 

34. 35 


s 36 Power of Governor Gencial in 
Council to make laws 

s 37 Power of Clown to disullo.v 
such laws 

s 38 Govci 1101 Gtnci il, members of 
his Council, and judges of 
Kupicmo Court to be justices 
of the peace 

s 39 Trial of offences m England 

ss 40, 41 Procedure for obtaining ovi 
deuce in India for ciinnnal 
proceedings in the high 
court in England 

s 42 Procedure for obtaining evi 
dence in India for proceed 
ings in Pailiament against 
Indian offenders 

s 43 Proceedings in Parliament 
against Indian offenders not 
to be discontinued by pro 
rogation or dissolution of 
Parliament 


Rf marks 


Reproduced by s 117 (5) 

Repealed, 24 Geo III, scss 2, 
c 25, s 47, and 33 Gto III, 
e 52,3 146 

Rcjtcalcd as to U K by S L R 
Act, 1887, as to India by 
Acts XXVIII of 1855 and 
XIV of 1870 

Repealed, 33 Geo III, c 52, 
3 I46 

Not loprodueed Repealed, 
Indian Act XIV of 1870 


Repealed as to U K by S L R 
Act, 1887 S 34 rep Indian 
Act X of 1875 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 

Not reproduced Superseded 
by 24 & 23 Viet c 67, a 21 

Repealed, Indian Act XIV of 
1870, S L R Act, 18qj 


Reproduced by s 119 


Left outstanding as belong 
ing to the law of evidence, 
but apparently repealed or 
superseded by subsequent 
changes in that law 
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[CH 

Session and 
Chapter 

Title and Short Contents 

Remarks 

13 Geo III, 

C 03, 3 44 

** 13 

Procedure for obtaining cvi 
dence in India for civil pio 
erodings in the high comt 
in England 

Dc positions in capit vl c isos 
not allowed as cvidmcc, ex 
ccpt in proeied'ngs in Par 
liiment 

| Le ft outstanding as be longing 
f to the liw of i vide nee 

s 46 

Saving for privileges of East 
India Company 

Repealed, SLR Act, 1892 

’ 47 


Repealed as to U K by S L R 
Act, 1887 

21 Geo III, 
c 70, 9 1 

The East India Company- 
Act, 1780 

Governor General and his 
Council exempt fiom juris 
diction of Supienn Court, 
Calcutta, for oihcial acts 

Reproduced by 

s 105 (a) 

SS --} 

VVnttcn ordci by Governor 
Gtniril in Council a justifi 
cation fm any act 111 iny 
court in Indu 

Reproduce d by 

s 106 

s S 

Procedure in ciso of oppres 
sion, &c, by Governor 
General or his Council 

Reproduced by 

(2) 

a 107 (1) and 

8 6 

Copie s and depositions ad 
missible in evidence 

Reproduced by 

s 107 (3) 

s 7 

Limitation of prosecutions 
and suits against Governoi 
Genci vl and Ins Council 

Reproduced so 
by s 119 (3) 

fir as m force 

s 8 

Supreme Court not to have 
jurisdiction in matters con 
cc rmng the revenue 

Reproduced by 

s IOI (3) 

83 9 , TO 

Exemjition of certain classes 
of persons from juiisdiction 
of Supreme Court 

Rejiealcd, Indian Apt XIV of 
1870, SLR Act, 1892 
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1 Goo III, 

c 70, Rcgwtiation of native servants 
ss 11-ifi of East India Company 

a 17 Jurisdiction of Supie me Couit, 

Calcutta 


s 18 Rights of fathc rs of H nulu and 
Mahomedan familits, and 
lulls of evsti, prisuvcd 


1 19,20 Tower for Supreme Court, 
Calcutta, to mako lulls as 
to process 

1 21,22 Judicial powns of Governor 
General 111 ('ouncil 

s 23 Powir of Gov 11 nor Gene ral 111 
Council to frame regulations 
for piovincial courts and 
councils 

s 24 No action for acts done by, 
or by order of, judicial 
olhctra 

3 25,20 Notice to judicial oJbeer before 
prosecuting him 


24 Geo III, The East India Company 
sess 2,c 25, Aot, 1784 


3 64,65 Pioceduro by information 
against British subjects 
guilty of extortion in East 
India 


Remniht, 


Repealed, Indian Act XIV of 
1870, S L R Act, 1892 

Not repioduced Saved by 

S IOX (1) 

This section is reproduced by 
s 108 so far as it appears to 
ri present existing law 

The express grant of junsdic 
lion over all inhabitants of 
Calcutta is omitted as no 
longer necessary 

Not leproduced May be, and 
has been to some cxttnt, 
modihed or superseded by 
Indian legislation 

Ripialcd, Indian Act XIV of 
1870, 8 L R Act, 1892 


Repealed, Indian Act XIV of 
1870, 8 L R Act, 1892 

Repealed, Indian Act XIV of 
1870, S L R Act, 1892 


Repealed, Indian Act XIV of 
1870, SLR Act, 1892 


Repealed, Indian Act XIV of 
1870, SLR Act, 1892 

Repealed, SLR Act, 1872 


Repealed, SLR Act, 1872 

Special procedure not repro¬ 
duced Aa to substance, see 

s 119 


X 2 
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GOVERNMENT OF INDIA 


[CH 


Title and Short Content', 

24 Geo III, I 

seas 2,c 2<;, l’i osecution of Indian offen 
ss 6O-77 dors m Parliament 


ss 78-82 Hvulencc and limit it ion of 
proceedings in mfoimation 
under Act 

s 83 Saving for claims as to turi 
tonal acquisitions 

ss 84 8s (Jommcnct incut of Act 
Act to be public Act 

26Geo Ilf, The East India Company 
e S7, Act, 1780 

ss 1-28 I’iosecution of Indian offen 
deis in Parliament 


s 29 

s 30 Jurisdiction of governor’s and 
mayor’s court at Madras 


S3 30,37 

s 38 Bonds executed in East Indies 
to bo evidence in Britain, 
and vice \ ersa 


Session and 
Chapter 


Remarks 


Not rcpioduce d Thcso sec 
tions contain an elaborate 
procedure for constituting 
a special court for the trial 
of Indian offcndeis It was 
to consist of thuo judges, 
four peers, and six membcis 
of the House of Commons 
>Sce Mill, British India, iv 
407 seq The machinery 
his never been put in force, 
and tlio wholi of this set 
of 1 irovisions is practically 
obsolete 


Not reproduced Fall with 
fotegoing provisions 


Repealed, N L R Act, 1887 


Not reproduced Thcso sec 
tions mcicly amend the 
machinety under Pitt’s Act 
(24 Geo III, scss 2, c 23) 

Repealed by S L It Act, 1892 

funsdiction continued by s 
nit Repealed by SLR 
Act, 1892 

Repealed by SLR Act, 1872 

Repealed by 33 Geo 111, c 52, 
s 146 

Repealed by S L R Act, 187 2 

Repealed as to British India 
by S L R Act, 1892 
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Session and 
Chapter 

Title and Short Contents 

Remarks 

26 Geo III, 
c 57. s 39 


Repealed byS I, R Act, 1892 

3 3 Geo III, 

c 52. 

The East India Company 
Act, 1793 

Repealed as to U K byS L R 
Act, 1887 

8 19 

Power of commissioners to 
send orders to India through 
secret committee of dircc 
tors 

Amended by 3 A 4 Will IV, 
c 85,8 36, and 21 &■ 22 Vict 
c 106, s 27 .See s 1 \ 

8 20 

Appointment of secret com 
mittoo of directors 

Not reproduced Superseded 
by2i&-’2Vict c io(5, s 27 
See a 14 

s z\ 

Dispatches of si opt commit* 
tie, by whom to bo pic- 
paied 

R< pciled as to U K by S L K 
Act, 1887 


Sieret dispatches from India 

Amended by 21 & 22 Viet c 
109, s 28 Reproduced by 

8 14(2) 

Tho enumeration of subjects 
in s 22 is not repeated in 

8 14(2) ft differs from that 
gi\cnin 21 & 22 Viet c iof>, 
s 27, ns to dispatches to 
Indix 

8 23 


Repealed as to U Iv byS L R 
Act, T8S7 

8 24 

Goi ei nine nt of Bengal by Gov 
ernoi General in Council 

Government of Madras and 
Bombay by Governor in 
Council 

Not reproduced .Superseded 
by 3 & 4 Will IV, c 85, s 
39 See ss 36, 49 
Reproduced by s 50 (1) Tho 
provision as to management 
of tho revenues is modified 
by 2i & 22 Viet c 106 s 41 
Tho provisions as to tho 
military authority of the 
Madras and Bombay Gov 
ernments are repealed by 56 
& 57 Viet c 62 


Number of members of council 
at Madras and Bombay 

Modified by 3 & 4 Will IV, 
c 85,8 57, andqEdw VII, 
c 4, s 2 (1) See s 51 (2) 
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GOVERNMENT OF INDIA 


[CH 


Session and 
Chapter 

Title and Short Contents 

33 0° in, 

e S2, B 24 
(continued) 

Governors in Council of Ma 
dras and Bombay to be sub 
ject to control of Governor 
Gcntrvl in Council 


Dircctois to fill vacancies in 
offices of— 

Governor General 
Governois of Madras anel 
Bombay 

Me mbers of Council 


Governors of the foits anel 
gurisons at Foit Wil 
liam KoitSt George , and 
Bombay 

Commanders in chief 

Gu ilihe i( 1011 for office of me m 
ber of council of— 

Governor General 


Governor of Maelns oi 
Bombay 

S2b 

Power for Crown to fill 
vacancies in default of di 
rectors 

s 27 

Provisional appointments to 
offices of— 

Governor General, gover 
nor, anel member of Coun 
cil 


Governor of the forts and 
garrisons at Fort William, 
Fort St George, and 
Bombay 

Commanders in chief 

s 28 



Remarks 


Verbally modified by 3 & 4 
Will IV, c 85, s 65 Re 
produced by s 49 (1) 


1 Not reproduced ,Superseded 
I by 21 & 22 Viet c 106, 
J s 29 

Not reproduced Superseded 
by 32 & 33 Viot c 97, s 8 

Not reproduced Supciscded 
! by 16 & 17 Viet c 95, s 
j 30, which has itself been 
subsequently repealed 


Not reproduced Superseded 
by 24 & 25 Viet c 67, s 3 
Reproduced by s 51 (3) 

l’i ovision as to seniority 
lep by 24 & 25 Viet c 54, 
s 7 Provision as to third 
number vnt up by 9 Edw 
VII, c 4, « 2(1) 

Repealed as toU K byS L R 
Act, 1887 


Not reproduced Superseded 
by 3 & 4 Will IV, c 85, s 
61, and 24 & 25 Viet c 67, 
ss 2,s 

| Not reproduced See note on 
|" 8 25 


Ropealed as to U K byS L R 
Act, 1887 Repealed as to 
British India by Act XII of 

1873 
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Sesiion and 
Chapter 


Title and Short ('ontents 


Remark1 


33 Geo III, 

c 52, Temporary vacancy in 

88 29, 30 of- 

Governor General 

Governor 

& 31 Temporary vacancy in 
of member of council 


oflico 

Not reproduced Superseded by 
3 Su 4 Will IV, c Se;, s f-,2 
Not ri produced Superseded 
by 3 &, 4 Will IV, c 83,3 63 
oflico Not rcpioducrd Superseded 
by 24 &, 25 Viet c 67, 


8 32 Appointment of Commander- 
in chief as member of— 
Governor General’s coun 
cil 

Governor’s council 
S il iry of Commander in chief 
as member of council 


Repealed by S L R Act, 
1892 

Re pealed by 56 el 57 Viet c f)2 
Not reproeluceel See note on 
s 80 


Commander in chief in India 
to bo a member of local 
council while in Madras or 
Rom bay 


Reproeluceel by s 51 


Absence or illness of member 
of council 


Not reproduced Supersede cl 
by 24 &, 25 Viet c 67, 


Removal of oflicers by Crown 


Amended as to cominunica 
tion of order of lemoval by 
21 & 22 Viet c 106, s 38 
Reproduced by s 21 


Removal of oflicers by elirec 
tors of East India Company 
Exception as to officers ap 
pointed by Crown on elc 
fault of directors 


Rcproduccel by s 21 

Not reproeluceel Made un 
necessary by abolition of 
Company 


If Governor General, &c, 
leaves India intending to 
return to Europe, his office 
vacated 


Evidenco of intention to re¬ 
turn to Europe 

Resignation of ofhco by Gover 
nor General &o 


Re enacted 111 subbtanco by 
3 &4 Will IV, c 85, 3 79 
Qualified as to members of 
council by 24 & 25 Viet 
c 67, s 26 Reproduced by 
8 82 (1) 

Not reproduced 3 & 4 Will 
IV, c 85, s 79, contains no 
such provision 
Reproduced by s 82 (2) 
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Session and 
Chapter 

Title and Short Contents 

Remarls 

33 Geo III, 



C 52, S 37 

Salary and allowances to 

See s 82 and notes thereon 

(continued) 

cease from date of departure 
or resignation 



Salary and allowances not 

Amended by 3 & 4 Will IV, 


payable during absence 

c 85, s 79 See s 82 and 
notes thereon 

s 38 

Power to postpone matters 

Not reproduced Superseded 


proposed by members of 

by 24 & 25 Viet c 67, ss 8, 


council 

28, giving power to make 
rule s of procedure 

< 39 

Form and signature of pro 

Amended by 53 Geo TTI, c 


ccidmgs 

I 5S> s 79> and Indian Act 
TI of 1834 Reproduced by 
ss 43 (1), 54 (1) 

s 40 

[Authority of Govcinoi Gtnt 

Rt enacted in moro goner ll 


ral in Council over local 

trims by 3 & 4 Will IV, 


Governments 

c 85, s 39 Rcptoduced by 
ss 30 and 49(1) 

s 41 

| Duty of local Governments 

Not n produced M ide un 


in case of ronfhet between 

necessary and unsuitable by 


orders of Governor General 

change of eircumstances 


in Council and oTdeis of 

Virt rep by 3 & 4 Will IV, 


directors of East India 
Company 

c 85, s 65 

8 42 

Restriction on power of Gov 
ernor General m Council to 
make war or treaty 

Reproduced by s 48 

8 43 

Local Governments not to 
make war or treaty without 
orders of Governor General 
m Council or East India 
Company 

Reproduced by s 49 (2) 


Officers of local Govern 
ments to oboy such orders 
of Governor General 111 
Council 

Reproduced by s 49 (1) 


Governor, &c , disobeying or 

Not reproduced See note on 


ders of Governor General in 
Council hablo to bo bus 
pended or removed 

s 49 

8 44 

Local Governments to keep 
Governor General informed 
of their proceedings 

Reproduced by s 49 (1) 
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Session and 
Chapter 


Title and Short Contents 


Remarks 


33 Geo III, 
c 52, 
ss 43,46 

rs 47-49 


Proceedings againBt persons 
suspected of dangerous cor 
respondence 

Power for Governor Gener il or 
Governor of Madras or Bom 
bay to act against opinion 
of council 


Reproduced by s ^ 20 


Modified, as to Go\trnor G< no 
ral, by 33 & 34 Viet c 3, 
b 3 Reproduced by ss 44 
(2), (!), (4), 53 


Person temporarily acting as 
Governor General or gover 
nor not to act against opi 
mon of council 


Not reproduced Superseded 
by 3 & 4 Will IV, c 83, 
ss 62, 63, and 24 & 2s Viet 
c 67,s so 


r 51 Power to act against opinion 
of council not to be c\u 
ciscd in ceilam cases 


Not reproduced Superseded 

by 33 & 34 Viet c 3, s S, 
and by provisions as to 
Indian legislation 


r S2 Pimcis of local Goveinnicnt 
superseded by visit of Gove r 
nor Gcneial 


Not reproduced Virt n p 
by 3 &, 4 Will IV, c 83, 
s 67. 


Appointment and powers of 
vice president during ab 
sente of Governor Gener il 


Repealed by 2 & 3 Geo V, 
c 6, s 4 


Power of Governor General 
while absent from his eoun 
cil to issue orders to local 
Governments and officers 


Reproduced by s 47 (2) 


Suspension of Governor Gene 
nl’s power to issuo such 
oiders 


Reproduced by 8 47 (3) 


Repealed, 24 & 25 Viet c 54, 

s 7 


Presidential restriction on 
civil appointments 


Residence required to qualify 
civil servant for appoint 
ment 


Repealed by 2 & 3 Geo V, 
c 6, s 4 


ss s 8—61 


Repealed as to U K by S L R 
Act, 1887 S 6 x repealed as 
to British India by Indian 
Act XIV of 1870 
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Session and 
Chapter 

Title and Short Content1 

Remarks 

3 3 Geo III, 
c 52, S 02 

Receiving gifts to bo a misde i 
ineanour 

Re enacted by 3 & 4 Will IV, 
c 85, s 76 Reproduced by 
s u 7 (5) 

s 63 

Disposal of gifts and fines 

Rcproeluceel by s 117 (last 
part) 

■ <4 

I'Xcc ption for fees of barns 
tcis, A.c 

Reproduceel by s 117 (5) 

s (>5 

Disobedience and brcich of 
duty 

Re enacted by 3 & 4 Will IV, 
c 85, s 80 Reproduced by 

« 117 (2). (3) 

,00 

Corrupt bargain for giving up 
or obtaining employment 

Not reproduced Supeiscded 
by 49 Geo 111, c 1 26 

s 67 

Jurisdiction of courts in India 
ind Great Britain over of 
fences by British snbjects in 
Native States 

Sees 1 iy (3) Repealed as to 
Indian courts by Indian 
Act XI of 1872 

s 68 

■ &9 

Mast India Comp my 01 its 
boiv nits not to stay actions 
without approbation of 
Boartl 

hast India Company not to 
rele iso sentence of British 
or Indian court against its 
servants 

Not reproduced C'f 13 

, Goo III, c 63, s 35 
Repeal, d as to U K by 
SLR Act, 1887 


Foifeiturc of office after ab 
sence of five years 

Amended as to military officers 
by 53 Geo III, c 135, s 84 
Not reproduced Practically 
superseded by power to 
make rules as to furlough, &c 

ss 71-136 


Repealed, S L R Act, 1872 

8 I37 

Governor General, governor, 
judges of Buprenae courts, 
members of council, anel 
judicial and rovenuo officers 
in Bengal not to tiadc 

Reproduced by s 117 (4) 


British subjects not to trade 
m salt, &c 

Not reproduced Repealed by 
Indian Act XIV of 1870 

BS 138, I3Q 


Repealed, SLR Act, 1872 
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Session and 



Chapter 



33 Goo III, 



c 52,8 140 

Procedure for offences under 
Act 

Secs 119 

s 141 

Procedure, and limitation of 

Sec notes on s 119 


time for proceedings 

So much as relates to limitation 
in England superseded by 56 
& 57 Viet c 61 

The provisions as to procedure 
are omitted as having been 
superseded by change of 
practice 

88 I42-I?0 


Repealed, S L R Act, 1872 

8 151 

Appointment of justices of flu 

Not reproduced Rep by In 


peace 

dian Act II of 1869 

88 152-151; 


Repealed as to U K by S L R 
Act, 1887, and as to British 
India by Indian Acts 11 of 
1869, XIV of 1870, & X of 
lS 75 

H 156 

Admiralty jurisdiction of 

Not reproduced Efleet saved 


Supreme Court, Calcutta 

by s icn (1), and by Articlo 
33 of tho charter of tho 
Calcutta High Court 

8 I 57 

Appointment of coroners 

Repealed, Tntlian Act XIV of 
1870, SLR Act, 1892 

88 I58-I6O 


Repealed as to U K byS L R 
Act, 1887 S 159 rop as to 
British India by Indian Act 
XIV of 1870 

8 I6l 


Repealed, 4 & 5 Will IV, c 33 

8 102 

Proceedings m respect of 

Sec a 119 (3) Superseded 


things dono under Act to bo 

as to India by Indian lcgisla 


taken within threo years 

tion, soo Act IX of 1871 

s 163 


Repealed as toUKbySLR 
Aet, 1887 

37 Geo III, 

The East India Act, 1707 

C I42, 8 I 

Number of judges of Supreme 

Superseded by 24 & 25 Viet 


Court, Calcutta 

c 104,8 2 Repealed, S L R 
Act, 1892 

88. 2, 3 

Pensions of judges 

Not reproduced S 2 is super- 
scdedby24&25Vict c 104, 
s 6 S 2 is repealed in 
part, and s 3 is repealed, 
by S L R Act, 1892 
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Session and 
Chapter 

Title and Short Contents 

Remarks 

37 Geo II r, 


\ 

c 142, s 4 

Depositions 

1 

I 

m 5-7 


1 


\ Ropealed, Indian Act XIV 

8 8 

Registration, &c , in Supreme 
Court, of regulations made 
by Governor General in 
Council 

j of 1870,1s L R Act, 1892 

xs 9, 10 

Constitution and powers of 
recorders’ courts at Madras 
and Bombay 

Repealed, SLR Act, 1892 

8 II 

Juiisdiction of recorders’ 

Not reproduced The powers 


courts at Madras and Boni 

and jurisdiction of tho re 


bay 

corders’ courts were vested 
111 the supremo courts by 
39 & 40 Geo III, c 79, 
s 5 (Madras), and 4 Geo 
IV, e 71, s 7 (Bombay) 

, I, 

Governor, numbers of Jus 

Reproduced by s roj See 

proviso 

council, tnd rccoidor o\ 

note on 13 Geo III, c 63, 


ompt from at rest or 1111 
prisonment by rrcordi rs’ 

H I7 


Governor and his council 
exempt from jurisdiction of 
ret outers’ courts foi official 
act 

Rcpioduccd by s 103 (1) (a) 


Recorders’ courts not to have 
jurisdiction 111 matters con 
ccrmng the revenue 

Reproduced by s 101 (3) 


Exemption of certain classes 

Not reproduced Tho corre 


of p< rsons fiom jurisdiction 

sponding provisions in 21 


of recorders’ courts 

Geo III, c 70, ss 9, 10, as 
to tho Supremo Court, Cal 
cutta, have been repealed 
by Indian Act XIV of 1870 
and by S L R Act, 1892 

8 12 

Rights of fathers of Hindu and 

Not reproduced Corresponds 


Mahomedan families, and 
rules of caste, preserved 

to 21 Geo III, c 70, s 18 

s 13 

Jurisdiction of recorders’ 

Not reproduced, Saved by 


courts, Madras and Bom 
bay 

B 101 
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Session and 
Chapter 

37 Geo III, 
c 142,8 13 
( continued) 


s 29 

8 30 


Title and Short Contents 


I’roviso as to native laws and 
usages 

fewer to make rules of pro 
ccdurc for such cases 
Appearance and e \anunation 
of witnesses in such cases 


No action for acts done by or 
by order of judicial officers 

Procedure for prosecution of 
judicial officers 


Registration of native ser 
vants of East India Com 
l>any 

Appeal to His Majesty in 
Council 

Transfer of lccords of mayois’ 
couits, Ac, to lecorders’ 
courts 

Juiisdiction of mayors’ couits, 
Ac, transfeired to reeor 
ders’ courts 

Provisions as to recorders 

Forms and lulcs as to process 
to bo sent to Board foi 
Affairs of India 


Loans by British subjects to 
native princes 

Report by law officers 

Jurisdiction of courts of re 
quest 


Remarks 


Reproduced by s 108 Sec 
note to 21 Geo III, c 70, 
s 17, supra 

. Not leproduced Coire 
sponding provisions in 21 
Geo III, e 70, s 19, as to 
tho Supremo Ce>uit, Cal 
cutta, repealed by Indian 
Act XIV of 1870 and S L R 
Act, 1892 

Not reproduced Supciscdcd 
by Indian Act XVIII of 
1850 

Not reproduced Correspond 
mg provisions in 21 Geo 111, 
c 70, ss 25, 26, as to the 
Supreme Court at Calcutta, 
repealed bj Indian Act XIV 
of 1870and S L R Act, 1892 


Repealed, Indian Aet XIV 
of 1870, SLR Aet, 1892 


Not reproduced C01 respond 
mg provisions as to Calcutta 
Couit icpealed by Indian Act 
XI\ of 1870 mil N L R 
Act, 1892 

Reproduced by s 118 

Not reproduced Does not 
requiro specific enactment 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 
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[CH 


Session and 
Chapter 

Title and Short Contents 

Remarls 

39 &40 
Geo II r, 

C 79, s 1 

The Government of India 
Act, 1800 

I’owi r of directors of East 
India Company to apportion 
territories, revenues, and 
civil servants between Gov 

1 turnouts of Madias, Bom 
bay, and Bengal 

Not reproduced As to terri¬ 
tories, superseded by 24 
& 2t; Viet c 67, s 47, and 
28 & 29 Viet c 17, ss 4, 5 
See s S7 

8 2 

Constitution, powers, and 
jurisdiction of Suprc me 
Court, Madias 

Not reproduced See note to 
13 Geo III, c 03, ss 13, 14, 
supra 

s 3 

Exemption of Governor of 
Madias and Govtrnoi 
General anil then councils 
fiom juiisdietion of Su 
premo Court 

Reproduced by s 105 

s 4 

Transfer of iccords to Supreme 
Court 

Repealed by Indian Act XIV 
of 1870, SLR Act, 1892 

S S 

Transfer of jurisdiction of 
Supreme Court 

Seo note to 13 Gio 111, c 63, 
ss 1 ?, 14, supra Repealed 
in pait, S L It Act, 1892 

8 6 

Salaucs of Madras judges 

Ri pealed, S L R Act, 1892 

s 7 

Kalains of Madras judges to 
be in place of perquisites 

Not expressly lipioduced 
Covered by a 99 

a 8 

Allowances to Madras judges 

Repealed in part, S L R Act, 
1892 Superseded by 24 & 
25 Viet c 104, s 6 

8 9 

Salaries of judges of supreme 
couits at Calcutta and Ma 
dras, and Recorder of Bom 
bay, to eease on judge leav 
ing India 

Not u produced Salaries and 
allowances of high court 
judges are now lixed by the 
Secrctaiy of State under 24 
& 25 Viet c 104, s 6 

8 IO 

Vacancy in othce of Recorder 
of Bombay 

Repealed by Indian Act XIV 
of 1870, SLR Act, 1892 

8 II 

Power of Governor of Mach,is 
in Council to make regula 
tions 

Repealed by Indian Act XIV 
of 1870, SLR Act, 1892 


Absenco of Governor General 
or Governor from his coun 
Cll 

Reproduced as to governors 
by s 53 Repealed as to 
Governor General, SLR 
Act, 1892 
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Hlemon and 
Chapter 

39 &40 
Geo III, 

C 79, 8 12 

(continued) 


s 17 


88 18, 19 


88 21 , 22 

88 23,24 
8 25 


53 Geo IIT, 
0 155, 

98 1-32 

*9 33-39 
88 40,41 


9 43 

88 44-48 
8 49 

8 50 


Title and Short Contents 


Saving of Governor General’s 
power to appoint a vice 
president 


Courts of request 

Corporal punishment 

Locil extent of jurisdiction 
of Sujircmo Court, Cvlcutti 
Grant of letters of administia 
tion 

Insolvent debtors 

Power to appoint judges of 
supremo courts at Calcutta, 
Madras, and Bombay, com 
nussioncrs of pri/e 
The East India Company- 
Act, 1813 


Control of India Board over 
colleges and seminaries in 
India 

Provision to be made for pub¬ 
lic education 


Salaries of bishops and arch¬ 
deacons 

Such salaries when to com¬ 
mence and cease 
Such salaues to be in lieu of j 
fees, &c 


Remarks 


Not reproduced This power 
was conferred by 33 Geo III, 
c 52, s 53, which was re¬ 
pealed by 2 & 3 Geo V, o 6, 
s 4 

Repealed, 9 Geo IV, c 74, 
s 126, which section is itself 
repealed by S L R Act, 

1873 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 
Saved by s 101 (1) Repealed 
in part, SLR Act, 1892 
Repealed, Indian Act XIV of 
1870, SLR Act, 1892 
Repealed, Indian Act XIV of 
1870, SLR Act, 1892 
Repealed by l’li/o Courts Act, 
1894 (56 & 57 Viet e 39) 


Repealed, SLR Act, 1873 
Repealed, S L R Act, 1874 
Repealed, SLR Act, 1873 

I Omitted as having been 
made unnecessary by al 
f teiation of circumstances 


Repealed, SLR Act, 1873 

Not reproduced These sala¬ 
ries may now bo faxed and 
altered by the Secretary 
of State under 43 Viet 
c 3, s 3 See notes on 

I' 8 113 
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Session and 
Chapter 

53 Geo III, 



s 86 


87,88 
s 89 


Title and Short Contents 


Jurisdiction of Bishop of Cal 
cutta 


Countersignature of f celt si as 
tio.il letters patent for Cal 
eutti, Madris, or Bombay 


Signature of proceedings by 
the chief seeietary 01 the 
pnncipal seeietaxy of the 
department 


Residence required to qualify 
civil servants for appoint 
ments exceeding in value 
£1,500 per annum 


Absence of military offitus foi 
live yeais 

Pieeedenee of eivil seivants 
ntinning aftei five jeais’ 
absi ne e 

Precedence of civil servants 


Salanes of governor general, 
govcrnois of Madras and 
Bombay, members of coun 
til, anel judges of high 
courts, to commence on 
their taking upon them 
selves the execution of their 
office 

Allowances for equipment and 
voyage 


Remark . 


Repioduced by s no Ss 51 
and 52 extended to bishops 
of Madras and Bombay, and 
s 52 verbally amended by 
3 & 4 Will IV, c 85, ss 92, 
93 

Not lcpioduced Superseded 
by 47 & 48 Viet c 30 (Great 
Seal Act, 1884) 

Rt pealed, SLR Act, 1873 

Amended by Indian Act II of 
1834 Reproduced by ss 43 

(0. 54 (0 

Repealed, SLR Act, 1873 

Not repioduced Virtually re 
ptaled by 24 & 25 Viet 
e 54, 7 

Repealed, SLR Act, 1873 

Not lcpioduced See noti on 
33 Geo III, c 52, s 70 

Omitted as having been supt 1 
sedtd by lulcs of scivict 

Omitted on the same ground 
S 56 of 33 Geo III, c 52, 
which this section amends, 
has bet n tepealed by 24 & 25 
Viet c 54, 8 7 

Repealed, S L R Act, 1873 

Reproduced by s 80 (3) 


Repealed by 43 Viet c 43, 
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Session and 
Chapter 

S3 Geo III, 
c 155. 
ss 90-92 

s 93 


s 94 

a 95 
s 96 


ss 


55 Geo III, 
c 84, S I 


Title and Short Contents 


Superannuation allowances of 
East India Company’s ser 
vants in England 

Account of such allowances to 
bo laid before Parliament 


Power of Governor General in 
Council, and the Governors 
of Madras and Bombay 111 
Council, to make articles of 
war for native officers and 


Power of advocates gcncial 
at Calcutta, Madras, Bom 
bay, and Princo ot Wales 
Island, to file informations 
for debts due to Crown 


The Indian Presidency 
Towns Act, 1815 
Power to extend limits of 
presidency towns 

The Indian Bishops and 
Courts Act, 1823 


Pensions to bishops and arch 
deacons 


Remarks 


Repealed, S L R Act, 1873 


Spent 


Repealed, S L R Act, 1873 

Not rcproeluccd As to 
Governor General in Coun¬ 
cil superseded by 3 & 4 Will 
lV,c 85,8 73,and not saved 
by 24 & 25 Viet c 67, s 22, 
as to Madras and Bombay 
supersede el by 24 & 25 Viet 
c 67, ss 42, 43 

Repealed, SLR Act, 1890 

UcpiocUiccel by s 109. 


Repeale d, SLR Act, 1873 
Rope lied, SLR Act, 1874 
Repealed, S L R Act, 1890 
Repealed, SLR Act, 1873 


Reproduced by s 59 Residue 
of Act repealed, SLR Act, 
1873 


Repealed, SLR Act, 1873 

Not reproduced Seo noto (b) 
on s 113 Repealed as to 
archdeacons by 43 Viet c 3, 
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[CH 


Session and 
Chapter 


Title and Short Contents 


Residence as ch iplain to count 
for pension as archdeacon 


h 5 House to be piovidcd for 
Bishop of Calcutta 
Expenses of \ imitations of 
Bishop of Cdluitta 
s 6 Power of Bishop of Calcutta 
to admit to holy orders 
s 7 Constitution, powers, and 
jurisdiction of Wiipieim 
Couit, Bombay 
Exemption of Goveinor of 
Bombay and his council, 
.and Governor General from 
jurisdiction of the court 


s it Xdarns of judges 


commence 
Such salaius lo be 

f(CS ill 




Rem ails 


Notrepioduced Unnecessary, 
in view of tho Secretary of 
State’s power under 43 Viet 
e 3, s 3, to fix allowances 

I Reproduced by s 113 Ex¬ 
tended to Bishops of Ma¬ 
dras and Bombay by 3 & 4 
Will IV, C 85, s 100 
j Repioduccd by s hi 


Not reproduced See note to 
13 Geo 1IJ, c 63, ss 13, 
14, supra 

Reproduc ed by s 105 


Ui pc al< d, S L R Act, 1873 

) Not repioduccd Hupiiseded 
' 01 made unnecessary by 

J 24 & 2S Viet e 104, s () 


Ripealed, SLR Act, 1890 


ss 14-10 


Ripcakd, S L R Act, 1873 


Powers of ,Supreme Courts 
Mad ns and Boinbiy 


Nol n piodiued See note to 
13 Gi o TIT, e (>?, ss 13, 
14, supia 

Rcpeili d, S L R Act, 1873 


fi Ceo IV, 
c 85, 
ss 1-3 
s 4 


The Indian Salaries 
and Pensions Act, 1825 


Salaries of judges of Xupienie 
Courts, Madras and Bom 


Repealed, SLR Act, 1890 
Not reproduced Superseded 
by 24 & 25 Viet c 104, 8 0 


Payments whero judge of Xu 
preme Court, Recoider of 
Prince of Wales Islanel, or 
Bishop of Calcutta, dies on 
voyage to India, &c 


Reproduced in part by s 113 
Repealed, as to Recorder of 
Prince of Wales Island, by 
SLR Act, 1878 
Made unnecessary in part by 
24 & 25 Viet c 104, s 6, and 
43 Viet c 3, s 3 
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Session and 
Chapter 

6 Geo IV, 
c 85, 
ss 6-14 


S3 l6 21 

7 Goo IV, 
c 50 , 


1 & 4 Will 

IV, e 8 ,', 


Title and Shut Contents 


Pension of Bishop of Cxlcutta 


The East India Officers’ 
Act, 1826 

Payments to representatives 
of deceased officers 

The Government of India 
Act, 1833 

Contmuanco of powers, &c , of 
East India Company till 
April 30, 1854 

Property of Company to be 
hold in trust for Crown 


Control of Commissioners ov er 
acts of East India Company 


Communication of s< cr< t r 
dcis to Tndu 


Presidency of Fort William to 
bo divided into two presi 
dencics (Bengal and Agra) 


Power to declare limits of 
presidencies 


Repealed, (s I, R Act, 1890 
Not reproduct d Sec note (h) 


Ptpealc d, S L 11 A(t, 1890 


Ri produced by s 82 (4) Ss 1 
and 2 and residue of Act 
repealed, S L R Act, 1873. 


Not reproduced Spent 


Not ieproduccd Superseded 
by 21 & 22 Viet c 106, 

S3 1,2 

Repealed, S L 11 Act, 1874 
Repealed, S L R Act, 1890 
Repealed, SLR Vet, 18; t 
Ri piodueed by s 2 (2) 

Repelled, S L It Act, 1874 
Reproduced by s 14 (1) 
Amended by 21 & 22 V let 
c 106, s 27 

Rt pc iled, S L R Act, 1874 
Not reproduced This pro 
vision was sus]>cnded by 5 & 
6 Will IV, c 52,3 1, and 16 
& 17 Viet c 95, s 15, and 
remained in suspension un¬ 
til used in 1912 for tho 
establishment of a Gov ernor 
m Council for Bengal It 
had previously been treated 
as practically superseded by 
the appointment of alieutcn 
ant governor for tho North- 
Western Provinces under 5 & 
6 Will IV, c 52, s 2 
Not reproduced Virt rep by 
28 & 29 Viet c 17, ss 4, 5 
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Title and Short Contents 


Government of India by Go\ 
crnor General in Council 


Reproduced by s 30 The 
juovision as to control of 
the revenues of India is 
amended by 21 & 22 Viet 


Repealed, 24 & 25 Viet c 67, 
8 2 

Repealed, S L R Act, 1874 
Repealed, 24 L 23 Viet c 67, 


Laws made by Govirnoi 
Gcncial in Council— 
to have same foice 111 
India as Aets of Pallia 
ment 

to be judicially notiecd by 
Indian comts 


s 4b Restrietions on legislation 
affecting high courts 


h 47 Hubs for pioceduie 
1101 General in Co\ 


1 48 Quorum of Govt rnor General’s 
hgislatrvc council 
(Quorum of Govemoi Gcncril’s 
executive couneil 
Equality of votes in— 

Governor General s execu 
tive council 

Governor General’s legis 
litivc couned 


Not reproduced There is no 
such piovision in 24 & 25 
Viet c 67 

Not reproduced Superseded 
as to laws in foice in British 
India by Indian Act I of 
1872, s 37 

Not 1 (.produced Spent 

Hi produced by s 63 (3) This 
if strict u>n is kept in force 
by 24 & 23 Viet c 67, s 22 

Not 1 c produced Superseded 
b* 24 A 25 Viet c 67, 
ss 8, 18 

Hi pc ileil by S L H Act. 1 Son 


Reproduced by s 44 (1) 


Not reproduced Superseded 
by 24 & 25 Viet c 67, b 15 


| Repealed, 33 & 34 Viet c 3,54 
I Repealed, 24 & 25 Viet c 67, 


Saving of power of l’ailia 
ment— 

to legislate for India Reproduced by ss 63, 1 

to control Governor Gene 
ral in Council ' 
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Session and 
Chapter 

Titie and Short Contents 

3 & 4 Will 
IV, c 85, 

8 SI 
{eontmved) 

Laws made by Governor 
General in Council to be 
laid before Parliament 

1 5-’ 

Enactments leliting to Govci 
j nm General of Bengal to 
apply to Governor General 
of India 

s 1 * 5 3—55 

s s'> 

Gowi 11111c nt of B. ngd b\ 
Govtinoi in Council 


Gniiinnunt of Midi is uul 
Bombay by Govcrnoi s in 
Council 

Number of members of counul 
at Madras and Bombay 


Government of Agra 


Govtrnoi Gent 1 iltobc Go\ei 
nor of Bengal 

s 57 

Power to lovoke or suspend 
appointment of councils 
Power to reduce number of 
membeis of council 

8 58 


8 59 

Powtis of Governor where 
tlit ro is no council 

Powers of Governor in Council 
Rights, &c , of Covornors and 
members of their councils 
Legislation by Governors m 
Council 

Sanction required to creation 
of office or grant of salary 

8 60 



Remarks 


Not reproduced This pio 
vision does not appear to 
ipply to laws made under 
2 3 & 25 Vk t t (>y Spent 

Iti piodueed not 111 t\puss 
turns, but by language of 
Digest 


Repealed, SLR Act, 187} 

No( re produced I lie power 
to appoint 1 Gove 11101 111 
Count ll foi Ring il w is c\cr 
t iseel in 191 J 
Reproduced I15 s 50 (1) 


V utu illy re peak d by 9 Fdw 
VI l, e 4, s 2 Not repio 
duet el 

Not icproduced Them is no 
I’lisidoncy of Agia See 
note to 3 A, 4 Will IV, e 85, 
s 38, supn 

Repealed, S L R Act, 1.890 


Reproduced by s so (3) 

Virtually repealed by 9 Edw 
VII, c 4, s 2 Sees 51 {2) 

Repealed, SLR Act, 1S74 

Reproduced by s 50 

\ Not reproduced A Govcrnoi 
111 Council foi Bengal was 
I appointed in 1912 
Not reproduced Superseded 
by 24 Si 25 Viet c 67, s 42 
Not reproduced See s 49 

Repealed, SLR Act, 1S74 
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[CH 


Session and, 
Chapter 


3 & 4 Will 
IV, c 8s, 


Title and Shot l Contents 


’owcr of directors to make 
provisional appointments to 
any office, subject, in cei 
tain cases, to approval of 
Ciown 


biubii of < our 
vacaney in office of (lover 
not Clencral 


Vacancy m office of Goveinoi 
to be supplic el b* member of 
council, oi (if no council) by 
sc ci clary 


\uthonty of Governor Gene 
ral in Council over certain 
local Governments 


Repeali <1, as to members of 
Governor General’s council, 
by 24 & 2S Viet e 67, s 2 
He produced, so far as in 
force, by b 8j 

lill | Hepioduced by s 8s (4), (s) 

5 0 2 is su pi iscdcd by 24 A 
2 s Viet c 67, s so, which 
jirovnles for the Governor 
of Madras or Bombay acting 
is Governor General, but 
(In sci turn is still in force 
with lespiel to the intcival 
lie but the arrival of the 
gov 1 Mini (see 24 & 2 S Viet 
c f, /> s SO y 02 ismodihcd 
by 9 Kelw VI I, e 4, s 4, 
and le pealed in pait by 2 

6 3 Geo V, c (i, s 4 

Ktpioeluecd by s 80 (1), (2) 
Repealed, is to Coinman- 
dei in Chief, by $0 & 57 
Viet e 62 Modified by 
9 Eclw VII, c 4, s 4 

Repealed, SLR Act, 1890 
Reproduced by b 49 (1) 


Poweis of Governors of M, 
dras, Bombay, [and Agra| 
not suspended by visit of 
Governor General 

Govt mors in Council to keep 
Governor General in Council 
informed of their proceedings 


Repealed, 24 & 25 Viet c 07, 


Reproduced by s 49 (4) 


Ri pioduceel by s 49 (1) 


Repealed, SLR Act, 1890 
Repealed, 24 & 25 Viet c 67, 
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Session and 
Chapter 


3 & 4 Will 
IV, c 85, 
B 71 



Title and Short Contents 


New Presidency of Agra not to 
affect promotion of officers 


Pow< 1 to mike aitides of war 
rmliual notice to 1 m taken of 
snch .irticlis 

Saving of prior laws until 
ai tides made 


Re inoval of ofheeis by Clown 


Remarks 


Repealed by 2 A 3 Geo V, 
c 6, s , 

Repelled, S L R \cl, 1874 

Rcpiodutcel by s 63 (1) (0) 
Not reproduced Superseded, 
as to British India, by In 
elian Act I of 1872, s 57 
hinted Articles of war 
made by Inehan Acts V of 
i860 and VIII of 1911 

Repelled is to count!i signa 
tuio anel communication 
by S L R Act, 1890 Re 
pioeluccel by s 21 (1) 


s 75 Removal of officers by dircc Re produceel by s 21 (3) 
tors of East India Company 

Proviso as to officers appointe el Rcpcalcel, S L R Act, 1890 
by Crown on default of 
directors 

s 70 Salaries of Geive rneir Geneial Virtually repealed as to salaries 
governor, and members of 0 f members of tho Govei 
their councils nor General’s council by 

24 & 25 Viet c 67, s 4 
The salaries of tho Governors 
of Madras and Bombay, and 
of members of council, hav 0 
since been fixed by tho 
Secretary of State 

Governor General, governors. Reproduced by s 117 (4), (5) 
anel members of council not 
j to accept gifts , or to carry 
| on trade 

| Expenses of equipment and Repealed by 43 Viet c 3, s 5 
voyage, &e 

Salary of governor general. Reproduced by s 80 
governors, and members of 
their councils to be reduced 
by amount of any pension, 

&c , received by them 

s 78 I Power to make regulations as Amendcdby21 &22Vict c 106, 
j to patronage s 30 Reproduced by s 90 
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[CH 



h 87 No disabilities in icspcct of Re pi educed by s 91 
ldigion, colour, 01 place of 
bnth 

s 88 Laws to be made for mitig.it Not reproduced This dircc- 
mg and abolishing slavery tion has been observed by 
the passing of Indian Act V 
of 1843 Repealed, as to 
U K, »S L R Act, 1888 

s 89 Salancs of Bishops of Maeli is Superseded by 43 Viet c 3, 
and Bombay s 3 

s 90 Salaries of Bishops of Madras Re produced by s 113 
and Bombay to bo in lie u of 
fees 

s 91 Expenses of equipment and Not reproduced Repealed by 
voyage 43 Viet c 3, s 5 

s 92 Jurisdiction of Bishops of Reproduced by s no 
Madras and Bombay 
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Session and 
Chapter 

Title and Short Contents 

Remarks 

3 & 4 Will 
IV, c 85, 
s 93 

Power to fix and vary limits of 
dioceses of Calcutta, Ma 
dras, and Bombay 
Jimsdiction of bishops of Cal 
cutta, Madras, and Bombay 

Reproduced by s no 

Reproduced by s 110 

n 94 

Bishop of Calcutta to be 
metropolitan 

His 3111 lsdiction 

Superintend* nee of archbishop 
Subordination of bishops of 
Madras and Bombay 

) 

Reproduced by s no 

I 

» 95 


Repealed, S L R Act, 1890 

s yO 

Pulsions of bishops 

Not n produced See nolo (h) 
on s 113 

s 97 

Piymcnls whirc Bishop of 
Madias or Bombay dies on 
voyage to Indn, Ac 

Not expressly reproduced Seo 
note (4) on s 113 

s y8 

Tensions of bishops 

Not reproduced Superseded 
by 43 Viet c 3, s 3 

s 99 

Consecration of poison le 
sidcnt in India appointed 
to bishopric of Calcutta, 
Madras, or Bombay 

Reproeluccd by s 112 

b I(X> 

Visitations of bishops of Cal 
cutta, Madras, and Bombay 

Reproduced by s 113 

s IOI 

Limitation to salary of arch 
deacon 

Limitation to expense to be 
incurred in respect of 
bishops and archdeacons 

l Superseded by 43 Viet c 3, 
1 8 3 

8 102 

Chaplains of Church of Scot 
land 

Grants to other seels 

Re produceel by s 115 

Reproduced by s 116 

88 103-10; 


Repealed, 16 & 17 Viet c 95, 
s 36 

B8 IO8-III 


Ropcaled, SLR Act, 1874 

S 112 

Government of St Helena 

Not reproduced Left out 
standing 

88 11 3-117 


Repealed, SLR Act, 1874 
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Session and 
Chapter 

Title and Short Contents 

Remarks 


5 Su 6 Will 

The India 1 North-West Pro 



IV, c 52, 

vinces) Act, 1835 

Repealed, S L R Act, 1 

890 

s 2 

I’owei to appoint a lieutenant 
governor for thi Noith 
Western Fiovmcf s 

Not reproduced Spent 



Qualification for that office 

Ri produced by s 53 (3) 



I’owc r to declare extent of that 




lieutenant governor’s— 

(1) tenitoncs 

(2) uithonty 

| Repealed, S L R Act, 

1890 

7 Will IV 

Su 1 Viet 

Tho India Officors’ Salaries 



1 17. 

Act, 1837 




L« avc of absence 

Sci s 8 Hupeisodul in 

pait 



j b^ 16 Su 17 Viet c 95, 

3 32 


5 &, 6 Vicl The Indian Bishops Act, j 
c T if), | 1842 

w i bin lough of bishops Not ic produce d Superseded 

by 31 & 35 Viet c 62 

J Fui lough alio wanus of bishops] Not reproduced Superseded 
by 43 Viet c 3, s 3 

^ - rjt conu luriougn oi uisuopi inog reproduce u oupcrscatu 

by 34 & 35 Viet c 62 

s 3 Fm lough allowance to but Not reproduced Superseded 

one bishop at a time by 34 & 35 Viet c 62, and 

43 Viet c 3, s 3 

3 4 Allowance to acting Bishop of Not reproduced Superseded 

Calcutta by 43 Viet c 3, s 3 

iC & 17 The Government of India 
Viet c 91, Act, 1853 

3 1 Continuance of powers of East Ripoahd, S L R Act, 1912 

India Company 

ss 2-14 Repealed, SLR Act 1878 

Suspension of 3 A 4 Will IV, , Not reproduced See noto to 
e 85, s 38, as to division of 3 & 4 Will IV, c 85,8 38, 
Bengal into two piesidencies j su pra 
Continuance of 5 & 6 Will IV 1 Not reproduced See note to 
1 to appoint ' s & 6 Will IV, c 52, s 2, 
ment of a lieutenant gover 
nor of the North Western 
Provinces 
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Session and 
Chapter 

16 & 17 
Viet c 95, 
s 16 


Title and Short Contents 


Power to dcclaro that the 
Governoi General shall not 
be Governor of Bengal 
Power to appoint a governoi 
of Bengal 

('(sscr of power to appoint 1 
deputy governor of Bengal 
Power to appoint a lieutenant 
governor of Bengal 


Service qualification for oflici 
of lieutenant governor 
Power to declare and limit 
aulhoiily of Lieutenant 
Gove 11101 of Hengil 


Remarks 

Spent See declaration made 
by notification of March 22, 
1912 

('o\creel by s 50 

lie peah el, S L R Art, 1892 


Not reproduced Spent Gov 


or nor substituted for lieu 


tenant governor in 1912 
Reproduced by s 55 (3) 

Repealed byS L R Act, 1892 


s 17 Power to constitute one new j 
picsidi ney 

I’owei to autkonze tho ap 
point 111c nt of a lieutenant 
governor, and to dcclvic the 
c\tcnl of his authority 


s 19 Enactments as to existing 
presidencies to extend to 
new presidencies 



s 26 


s 27 Fines, forfeitures, and es 
cheats to form part of the 
revenues of India 
Disposal of escheats, &c 


, Not it ptoelui eel The power 
I of appointing a hr utenant 
go ve 11101 was exercised and 
exhausted by tho appoint- 
1 meat of a lieutenant gov- 
' einor of tho Punjab in 1854 

llcpe lied, 28 & 29 Viet c 17, 
» 3 

Not roproeluccd 


Repealed, SLR Act, 1878 
Repealed, 24 & 25 Viet c 67, 


Repealed, S L R Act, 1878 
Repealed, 24 & 25 Viet c 67, 


Reproduced by s 22 (3) (c), {d) 


Reproduced by s 34 
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Session and 
Chapter 

Title, and Short Content1 

Remarks 

16 & 17 
Viet c 9<;, 

B 28 

Powei to appoint commission 
crs to ropoit on lcfoims 
proposed by the Indian Law 
Commissioners 

Rt pealed, S L R Act, 1892 

ss 29- 31 


lb pealed, S L R Art, 1878 

S ?2 

Rigid it ions as to leave and 
furlough 

Hi pioeluccd by s 89 

^ 33, 34 


Repealed, S L R Act, 1878 

s 33 

Salines of commandu m 
dint 111 Lidia and lieu 
tinmt gtneinoi 

Repioeluccd by s 80 

SS 4? 


Repe ilcd, SLR Act, 1878 

17 A 1S 
Viet c 77, 
s 1 

The Government ot Indi 1 
Act, 1854 

Authoiily for passing lctteis 
patent under the (In vt Seal 
Counter signs tine of warrant h 
under the Royal Sign Manual 

| U< p<il<d as to U K, 
j SLR Act, 18192 

S 2 


Ri pealed, S L R Act, 1878 

H 3 

Power to lake tcrntoiy unelei 

1 immednte authoiily and 
manage ment of the Govei 
nor Genual m Council 
Saving as to laws 

R< pioeluccd by b 56 

Rcpioeluccel byh 58 Alhctcd 
by 2 & 3 Geo V, c 6, s 3 

8 4 

Power to elecUrc authontv 
of Governor, &c , of Bengal 
and tho Noith Western Iho 

Vinces 

R< pioduceel by s 56 


Powets as to Bengal not trans 
firred to Lieutenant Gover 
nor of Bengal or Noith 
Western Provinces to vest m 
Governor General in Coun 
Cll 

Governor General of India to 
be no longer Governor of 
Bengal 

Not reproduced Sec 2 & 3 
\ Geo V, c 0, 8 1, as to 

1 

8 0 


Repealed, SLR Act, 1878, 

s 7 

Definition ot 1 India ’ 

Sco definitions in b 124 



Ill] DIGEST OF STATUTORY ENACTMENTS 333 


Session and 
Chapter 

17 & 18 
Viet c 77, 
s 8 


21 & 22 
Viet c 106, 


8 3 


8 S 

S 6 

8 7 

s 8 
8 9 
8 10 


s t 3 


Title and Short Contents 1 Jictnarkt 


I Act to be construed with iG Not reproduced 
& 17 Yict c 93 

The Government of India 
Act, 1858 

! Transfer of government of Not reproduced Spent , sei 
I India to the Crown ! s 1 

Definition of ‘ India ’ See dchmtions in s 12 j 


J Government of India by the 1 Reproduced by s 1 
| Revenues of India J Reproeluced by a 22 (t), (2) 


' Secretary of State to exercise \ 

I powers of East India Com [ 

I pany Reproduced by s 2 

[Countersignatures of war j 
j rants 

Numbci of Secretti 10s and Amended by 27 &, 28 Viet 
Under Secrctanes of Staff e 34 Left ouUl indmg 
who may sit in House ol 
Commons ' 

| Repealed, SLR Act, 1878 

Salary of Secretary of Stati Ripiodueed by s 2(1) 
and Unelei Seeietanes 


I Numlier of membtis of Conn 
^ cil of India 

1 First members of council 


Amended by 7 Edw VIL 
■ e 3S» 8 1 Re pioeluceel by 
I 8 3 (I) 

'1 Repelled, S L R Act, 1878 


1 Vaeaneles 111 council It t pealed, S L R Act, 1892 

Not less than nine members Reproduced by s 3 (3) 

I of the council to have , Amended by 7 Edw VII, 

| resided in British India j c 35, s 2 

Membtis of council to hold 1 Not reproduced Superseded 
ofhco during good beha j by 32 & 33 Viet c 97, s 2, 

viour , as amended by 7 Edw VI l, 

. 1 35. 8 4 

Removal of member on ael Reproduced by s 3 (8) 
dress of Parliament 

Scat in council disqualihca Reproduced by s 4 
tion for Parliament 


Salary of members of council 


1 Reproduced by s 3 (9) Amen- 
I dedbyyEdw VII,c 35,3 3 
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[CH 


hapler ^ Title and Short Contents Remarks 

21 & 23 

Viet o 106 Repealed, 32 & 33 Viet c 97, 

s 14 , s 5, which section is re- 

I pealed hyS L R Act, 1883 

ss 15, 16 Establishment of Secretary of Rcpioduccd by s 18 

State 1 

a 17 Compensation to ofhoers Repealed, S L R Act, 1878 

s 18 Supt rannnation allowance to Not reproduced Spent 

ofhceis tiansfoircd from 
homo establishment of East 
India Company to Secretary i 
of State’s establishment 1 

Superannuation allowance to 1 Reproduced bys 19 Amended 
ofticus appointed on Secrc by 1 & 3 Geo V, c 25, 
tary of State’s establishment s 1 

s 19 Duties of Council of India Reproduced by s 6 

Signature and address of Reproduced by s 15 

ordeis, &c 

s 20 Committees of council, Ac Reproduced by s 11 

s 21 Ricsidcnt anil \ ice pi< sidi nt Ihpiodiicid by s S (1), (’) 

of council 

s 22 Quoium of Council Rcpioduccd by s 7 (1) 

Who to presido at meetings Ri produced by s 8 (,) 

Council may act notwith Reproduced by s 7 (2) 

standing vacancy 

Meetings, when to be held Reproduced by s o 

Rroccduie at nice tings Rc produce il by s in 

Submission of oielirs to coun ' Reproduced by s 12 
eil and record of opinions ] 

l’iovision for cases of urgency Reproduced by s 13 

Communication of secret or ' Reproduced by s 14 (1) 
deis to India 1 

Secret dispatches to England Reproduced by s 14 (2) 

s 2cj ! Appointment by Crown of— 

Governor general Reproduced by s 37. 

Fourth oiehnary mcmbei Repealed, SLR Act, 1878 
of governor - gcneial’s 
council 

Governors of presidencies Reproduced by s 50 (2) 
Advocates general Reproduced by s. 109 
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III 


1 


Chapter \ T ' tle and Sh °« Cont * n " , 

21 & 22 I | 

Viet c 106, Appointment of members of 
s 29 j councils of governor gene 1 
(i continued ) ' ral and governors 

i Appointment of lieutenant 


s 30 Regulations as to the making 
I of appointments in India ( 
1 Power to restore officers sus 
pended or removed 


1 32 ' Regulations for admission to 
covenanted civil service 


! 33 Cadetships and other appoint 
i ments 


! 34 Regulations for admission to 
cadetships 


; 35 Selection foi cadetship 


Mode of making nominations 
i for cadetships 


( Regulations as to appoint 
. ments and admission to st r 


Eunarki 

Repealed, SLR Act, 187b 

Reproduced by s 55 (2) 

Reproduced by s yu 
Not reproduced 

Repealed, SLR Act, 1878 
Reproduced by s 92 

Reproduced m substance by 

S20(I) 

Spent 

Reproduced in substance by 
: 120(1) 

Not reproduced Vntuallj 
repealed by abolition ot 
I Indian Army 

Kepioduecd by s 20 (2) 


s 38 Removal of offieeis by Crown Repiodmid by s 21 (2) 
to be communicated to 1 
Secutary of State 111 
Council 

s 39 Property, &c, of East Imha 
Company— 

To vest in Crown Not reproduced Spent 

To be applied for purposes ( Reproduced by s 22 (x) 
of government of India j 

s 40 Power of Secretary of State— | 

(1) To sell, mortgage, and Reproduced by s 31 
buy property 

(2) To make contiaets Reproduced by s 32 (1) 

s 41 Control of Secretary of State Reproduced by s 23 
over revenues of India 
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Session and 
Chapter 

Title and Short Contents 

1 

Remarks 

21&22 | 

Viet c 106,| 
s 42 | 

Application of revenues 
Money vested m Crown or ac 
cruing fiom property to be 
applied in aid of revenues 

Reproduced by s 22 (4) 

1 

S 43 

Account of Secretary of State 
m Council with Bank 

Amended by 22 & 23 Viet 
c 41, s 3, and 26 & 27 Viet 

1 c 73, s 16 Reproduced by 
| 8 25 

s 44 


! Re ]it ale d, S L R Act, 1878 


345 Stock accounts to be opened at Not reproduced Spent 
Bank 

Every such account to be a Reproduced by s 25 (6) 
public account 

s 46 | Repelled, SLR Act, 1878 

s 17 1 Powers of S<crotary of State Reproduced by s 22 
' as to sale and purchase of 

j Stock | 

r 48 | Disposal of other securities Reproduced by s 27 

s 4c) Exorcise of buiiowing powtis Re produced by s 28 

a 50 Forge ly of bonds Repealed, S L R Act, 1892 

s 51 System of issuing w limits Not lepioduced Superseded 

foi payment ' by Oidet in Council of 

August 27, i860 

a C2 I Audit of Indian accounts Reproduce d by s 50 

s 5 * , Accounts to he annually laid Ri produced by s 29 

: lx foie Pailianient 1 

s 54 Communication to Parliament Reproduced by s 16 

of orders for commencing 
1 hostilities 1 

a 55 Fxpenses of mditary opera | Reproduced by s 24 
tions beyond tho frontier | 

s 56 | Military and naval forces of Not reproduced 
I East India Company trans 1 

j ferred to tho Ciown 

s 57 Indian forces of Crown Not reproduced Superseded 

by 23 & 24 Viet c 100 

358 Servants of East India Com , Not reproduced 
pany transferred to tho j 
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Session and I 
Chapter 


Title and Short Contents 


Remarks 


21 & 22 
Viet c 106, [ 

s 59 i Orders of Erst India Com Reproduced by s 123 
I pany I 

b 60 Cesser of functions of pio | , 

| pnetors and directors of < 
j East India Company 1 

s 61 Boaid of Control abolished ; , Rcpc alcd,S L R A ct, i892 

s 62 Records, &c , of East Indi 1 1 
Company to be delivered to 
Secrctaiy of Stato in Coun 
Cll j 

s 63 Exercise of powers of gover Reproduced by s 84 
I nor general before taking 1 
l seat in council 


s d 4 


s 66 
b 67 

s 68 


s 71 


ss 72,73 
s 74 
8 75 

22 & 23 
Viet c 41, 

S 1 

1691 


Existing provisions to bo Not expressly ieproduced Sco 
applicable to Societaly of 1 general saving in s 121 
State in Council, Ac I 

Higlils and liabilities of the Reproduced by s 35, 
Sccretaiy of State in Coun I 
cil | 

■ Repealed, SLR Act, 1878 
Treaties, liabilities, and con Rt produced by s 122 
tiacts of East India Com 
pany j 

Secictary of Slate and Coun ' Reproduced by s 35 (j) 
ul of Tndu not pcisonally 
liabli ! 

Repealed, S L R Act, 1878 

East Tndia Company not to be Not reproduced East India 
liable in respect of claims Company dissolved 
arising out of covenants j 
made before Act 

Repealed, SLR Act, 1878 
Repealed, SLR Act, 1892 
Repealed, SLR Act, 1878 

The Government of India I 
Act, 1859 

Power to sell, mortgage, and | Reproduced by s. 33 (1), (2), 
buy property and make con ' (4). 

tracts in India I 

Z 


Commencement of Act 
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Seiiwn and 
Chapter j 


Title and Short Contenti 


Remarks 


22 & 23 ' 

Viet c 41, Eonn of execution of assur Ami nd< il by 33 & 34 Viot 
* 2 ances in Tndia 1 c 59, 8 2 R< produced by 

I s 33 (2) 

Enforcement by or against Reproduced by a 33 (2) 

1 Secretary of St ite 

Secretary of State, &c , not Reproduced by a 33(3) 
person illy liable 

a 3 Modo of signing di ifts on Reproduce d by s 25(3) 

Bank of England 


s 4 Validity of contracts made Not icproduced Spent 
i before passing of Act 

a 5 Ditto 1 Not roproeluced Spont 

Execution of contiacts made Amended by 3 Edw Vlf, 
[ by Secretary of State c 11, s 2 Reproduced by 

^32 

s 6 Actions by or against Secie Coven d by s 35 (1) 
j tary of State 

24 <S. 23 J The Indian Civil Service 
\ ict e 33 Act, 1801 

s 1 | Validation of appointments Repealed, S E R Act, 1 S<)2 

s 2 Offices received to covenant! d Reproduced by s ij] 
civil at 1 vice 


sa 3,4 Powi r to make provisional ap Reproduce d by s 93 
1 poi ntmc nts 111 certai n case s 


s 5 Offices not useived to cow Coveted by s 93 
1 nanteil civil scivice 

s 6 Saving as to lieutenant ' Se hodulo II does not include 
| govunoi lieutenant goveinoi 

s 7 j Repeal of 33 Geo III, c 32, Not rcpioduccd Spent 
s 56, &c 

Sell List of offices lescrveel to | Roproeluced by Schedule It 
| covenanted civil service 

2 3 & 23 ! The Indian Councils Act, 

\ ict c f>7, | 1801 

s i Short title Not reproduced Spent 

s 2 Repeal of enactments | Not reproduced Spent 

e 3 | Number of members of gover Amended by 37 & 38 Viet 
j nor general’s council I c 91, a 1 Reproduced by 

I I 8 39 (2) 
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Title and Short Contents 


24 & 25 | 

Viet c 67, Number of appointments to 
33, bo made by Secretary of 
( continued) | State 

Proportion of members who 
I must have served in India 
Member to relinquish militaiy 

One member to be a barrister 
Number of appointments to 
bo mado by Crown 


Power to appoint commander 
in chief an cxtraordmaiy 
111c 111 be r 

s 4 Present members of gove 1 not 
general’s council to eon 
tinue 

Power to appoint a fifth 
member 

Salary of members 

s 5 Power of Secretary of State, 
01 Crown, to make pro 
visional appointment to 
olhee of member of govci 
nor geneial’s council 

s 6 Appointment and powers of 
picsulcnt of govci nor gene 
1 al’s council 

Poweis of gove 11101 ge ne ral 
when absent from council 


Session and 
Chapter 


Remarks 


Repealed by S LB Act, 1878 


Reproeluced by s 39 (3) 

Re produced by s 39 {).) 

Reproduced by s 39 (3) 
Reproduced by s 39(1) All 
members are now appointed 
by the Crown Seo 32 & 33 
Viet c 97, s 8 
Reproduced by s 40 (1) 


Not leproduccd Spent 


Not reproduced Spent 

Reproduced by s So 

Reproduced by s 83 As to 
SecrctaryofStall supe iseded 
•>y 32 A, 33 Viet e 97, s 8 


Reproduced by s 43 
Reproduce d by s 47 ([) 


s 7 Absence of governor general Rtpiodueed by s qei Amended 
or president from council by 9 Eelw VIT, c 4,8 4 

s 8 Power to make rules and Reproduced by a 43 (2) 
orelers foi governor gene I 
ral’s executive council ' 

s 9 Council, where to assemble Repioduccd by s 42(1) 
Governor of Madias or Rom Rcproduced by s 40 (2) 
bay, when to bo an extra 
ordinary member of govci 1 
nor goncial’s council 

I Lieutenant governor, when to | Reproduced by s 0o (5) As 
be an additional member of | to chief commissioners, see 
I the council | 33 & 34 Viet C 3, S 3 
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hapter ^ | ^’*^ e an & Short Contents | Remarks 

24 & 2S ! 1 

Viet c 67, ! Appointment of additional ! Amended by 9 Edw VII, c 4, 

a 10 1 meinbeis of council foi s 1(1) Re pealed in part by 
legislation , 9 Edw VII, c 4, 9 8 Re 

| j produced by s 00 

s 11 Turn of office of additiontl Reproduced by s 60 Re 
mcmbcis | |k lied in put by 9 Edw 

j VI I, c 4. s 8 

a 12 Resignation of additional Reproduced by s 88 (1) 
liiimbci 

s 1 4 Power for governor general Repelled, 55 & 56 Viet c 14, 
to fill v acancie s of addi s 4 
tional members 

s 14 Incompleteness of proportion 
' of non ollicial members not 
1 to invalidate law 

I 

s 1 s Pi evident, cpiorum, and east 
mg vote, at legislative meet 
mgs of the gove 11101 gem 
ini’s council 

^ 10 Enst legislative meeting Repealed by S L R Act, 1892 

* 17 Times and places of subse , Reproduced by s 61 
epunt legislative meetings 

s IS Rulis foi conduct ot legls E< pioduccd by s 97 

s 19 tbisinese at legislative meet 

j “‘S" 

s 20 1 Assent of governor genelal to 
I acts of bis council 

s 21 | Power of Clown to disallow Reproduced by s 66 
j Acts 

s 22 Legislative, power of Govti , lie pioduccd by s 63 (1), (4) 
1101 Gcncial in Council 

Govcinoi General in Council Reproduced by s 63 (2) 
not to have power to repeal 
or affect— 

(1) Tho Indian Councils Reproduced by s 63 (2) (a) 
Act, 1861, or | 


Amended by 9 Edw VII, c 4, 
s 5 Reproduced by s (>4 

Reproduced by s 65 


Re pioduccd by s 79 (6) 


Rcpioduceclbys 62 Amended 
and 11 pealed in part by 
9 Edw VI f, c 4, ss 4, 8 
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Session and TMe and shoH Contents Remark1 


(2) 3 & 4 Will IV, c 85, Not reproduced So much of 

TO A 17 Viet c Qq, t 7 A ! (hist Acts aa is now m force 

18 Viet 0 77, 21 A 22 is (rnbodicd m the Digest 

Viet c ior., 01 22 A 23 As to 3 A 4 Will TV, 1 83, 

Vnt c 41, or hs 83 and 80, sic 32 A 33 

Vicl c 98, s 3 is paitially 
icpialid by SLR (No 2) 
Act, 1893 

(3) Any Art enabling the Reproduced by s 63 (2) (c), 
Secrctniy of State to laiso 
money, or 

(3) The Aimy Acts, 01 llipioducid by s 03 (2) (d) 

(3) Any Ait of I’nliumnl Rc|uodu<cd by s (>j (.) (6) 

pissid atln isrxi diet 
mg lit 1 Mipstys I mil 111 

(dllloiKS 

(!ou 11101 llmei il in Council |{< produce cl by s 03 (2) TI10 
not to liivi puwii to pass life 11 nee to the Eist I min 

1 s affecting authonty of Company is omitted as ob- 

Rarliamcnt, Ac solctc 

s 2j Cower to milvc ordinances Reproduced by s 6g 

' Such ordinances may be Not reproduced, covered by 

suptisedcd by Acts s 63 (4) 

s 24 Laws made by Governor Ripioduecd by s 79 (a) 

1 General in Council not in 
valid bee ruse affecting pre 
j rogativc of the Crown 

9 25 Validation of laws made for Not reproduced Spent 
1 the non legulation pi o vinces 1 

s 20 laavc of absence to ordinaiy Reproduced by 8 81 
I members of council 

s 27 Vacancy 111 office of ordinary 1 Reproduced by s 87 
1 member of council ; 

I 1 

s 28 Rower to make rules and | Reproduced by s 54 (2) 

| ordcis for Executive Coun- j 
c ils of Madras and Bombay J 

s 29 ' Appointment of additional Reproiluceel by s 71 Re 
members of council for pealed in part by 9 Edw 
Madras and Bombay 1 VII, c 4, s 8 

s 30 Term of office of additional Reproduced by a 71 (7) Re 
members I pealed in part by 9 Edw 

| VII, c 4, s 8 

s 31 Resignation of additional ! Reproduced by s 88 (1) 
member 


24 & 25 
Viet c 67, 

( continued) 
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Session and | 
Chapter. | 


Title and Short Contents 


Viet o 67, Power for governor of presi 
s ill 111 y to fill vacancies of 

additional members 


Remarks 


Repealed, 55 & 56 Viet c 14, 
8 4 


s 55 Incompleteness of propoition R< produced by s 79 (c) 
of non official minibus not 
to invalidate liw 


s 34 Pio-adcnt of govunoi’s conn Amended by 9 Edw VII, c 4, 
cil s 4 Reproduced by s 72 

(-0 

Quorum mil listing volt at lli pealed m p ut ind ameuded 
legislative 1111 it mgs by 9 Edw VII e 4 Rcpro 

dined by s 7.(1), (4) 

s 35 Knst li gisl tfiyi muting Ri pi did, S L R Act, 1892 


s rime and plaec of ligislatiM Ripioduccd by r 72 (3) 
meetings 

a 37 Hubs for conduct of business Riptoducul by s 77 (5) 
at ligislvtive mu tings 

s 38 Business at legislative meet , Ripioduccd by s 77 (1), (2), 
mgs j (4) 

s 39 Assent of governor to Aets of Reproduced by s 78 (i) 
local council 


s 40 Assent of governor general to Reproduced by s 78 (3), (4) 
such Acts 

s 41 Powir of Crown to disallow ' Reproduced by s 78 (5), (6) 
such Acts 


1 4- Legislative poweis of local Reproduced by s 76(1) 


councils 
Power to icpeal laws made in 
India befoto 1861 

Local legislature not to have 
power to affect Acts of Par 
Lament 


Amended by 55 & 56 Viet 
e 14, s 3 Ripioduccd by 
s 76 (2) 

Reproduced by s 76 (4) 


h 41 Sanction required to legisla 1 Reproduced by s 76 (3), (5) 
tion by local councils in j 
certain cases 

s 44 Power to establish legislatures ' Spent Sees 70 
in Bengal,thoNorth Western 
I Prov inces, and the Punjab J 
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^^Cha/pter^ TtUt and Short Contents | ltemarks 

24 & 25 

Viet 0 67, , Constitution of councils of ' Supusulid in part by 9 Edw 

8 45 lieutenant governors ' VIT, c 4, ss i<z), 6 Repro 

| ducedbyv!(i),W,(i) 

Rroccduro at meetings of lieu Reproduced by s 75 Re 
] tenant govcinor’s gouiu il pealed 111 put by 9 liilw 

VIT, c 4, s 8 Amcndid by 
9 Edw VII, c 4, s 4 

s 46 Rower to constitute niw [no Reproduced by s 74 

vmccs and to appoint a lieu 
tenant govi 11101 for c veh, 
and decliie end limit his 
autliouty 

s f, Rower to fi\ and altei boun R* produced by s 74 (1) 

Saving as 1 o laws Re pi oduci d by s 74 {2) 

8 48 Lugishtivc powus of Lieu Ripiodueed by s 76 

tenuit Govcinois 111 Coun 
cil 

Nomination of mcmbeis of lit produced by ss 73,79(6) 
lieutenant gov ernors’ coun 
cils 

Conduct of business in lieu ; Reproduced by s 77 
tenant govi mors’ councils 

Assent to, and disallowance Reproduced by s 78 
of, acts of lieutenant go\ci 
1101s’ councils 

8 49 Previous assent of Crown to 
proclamation— 

| Constituting councils Reproduced by s 74 

Altering boundaries 1 Reproduced by s 74 

Constituting new provinces Reproduced by s 74 

ts 50,51 Governor of Madias or Bom Reproduced by s 85 Amended 
| bay to fill vacancy m olhcc as to Bengal by 2 & 3 Geo V, 
of governor genoral c 6, s 4 

s 52 Saving of certain rights. Reproduced by s 121 
powers, and things done j 

s 53 Meaning of term ‘ in council ’ j Effect reproduced by language 
I of Digest, see bs 50-54, &e 

8 54 


Repealed, SLR Act, 1878 
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Session and 
Chapter 

Title and Short Contents 

Remarks 


The Indian High Courts 


Viet c io_| 

Act, 1861 

\ 

S I 

Puwei to cs f ablish high couits Ropcilcd, S L R Act, 1892 
at Calcutta, Madras, and 

Bombay 

H 2 

Constitution c»f those courts 

Reproduced by s 90 Amended 
by t & 2 Geo V, c 18, ss 1, 3 

R 3 


Repealed, M L R Act, 1878 

b 4 

Tenuie of ofhee of juelges 

Reproduced by s 97 (1) 

Resignation of judges to be 
submitted to gov c rnor ge nc 
ill 01 local G 0 vein men t 

Ilf produced by s 97 (2) 

8 5 

I’n cede nee of juelges 

K< produced by s 98 

s 0 

Nalaiits, Ac , of judges 

lie piodueed by s 99 

i ' 

Vacancy 111 ollice of chat jus 
tieo oi othci judge 

Reproduced by s 100 

s 8 

Abolition of supreme ind sadi 
courts 

Repealed by S L R Act, 1892 


s 9 Jurisdiction and powers of Reproduced by s ioi (l) 
high courts 


s IO lie pealed, 28 A 29 Viet c 15, 

s 2, which section is itself 
repealed bj SLR Act, 

1 

s 11 Provisions applicable to su Covered by ss 101,105-8 
preme courts and judges 
thereof to apply to high 
courts and judges theieof 

8 12 Pending proceedings 1 Not reproduced Spent 

s 13 1 Exercise of jurisdiction by Reproduced by s 103 (1) 
single judgi s or division j 
e ourts 


s ! 4 Chief justico to determine Reproduced by s 103 (2) 
what judges shall sit alone 
or in the division couits 


Powers of high courts with 
respect to subordin lie 
courts 


Reproduced by s 102 


s 16 Power to establish 
court 


high 


Not reproduced Exhausted 
by establishment of high 
court at Allahabad Since 
revived by 1 & 2 Geo V, 
c 18, s 3 
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Session and 
Chapter j 

Title and Short Contents 

Remarks 

24 & 2S 
Viet c 104,| 

Number and qualifications of 




Covcicd by ss 9P.-103 


( continued) 

Provisions applicable to new ' 
courts 


s 17 , 

Power to 1 evoke, alter, or sup | 

Spent Rope alt d is to 

U K 


plcmcnt letters patent of j 
high couils 

by S L R Act 1S93 


s 18 


Repealed by 28 &, 29 

Vicl 



e 15, s 2, which section is 



itself repealed by S 
Act, 1878 

L R 

19 

D( hintieui of ‘ b mistci 

Repioduet d by s 90 



Loe il gov ei iimcnt 

Kepioducid by ss 97 (-) 

1 UYJ, 

2b & 29 j 

The Indian High Com tv 1 



Viet 1 n, 

Act, 1805 



s 1 

K\tension of time for granting 

Repelled, S L R Act, 

1893 


new letters pitent for high 



„ 2 

courts 

Repealed, SLR Act, 

1878 

■> 3 

' Power to make orders alteimg 




local limits of juiisdiction 




of high couits 

Reproduced by s 104 


8 4 

8 5 

Power to disallow such orders 

) 

Repealed, SLR Act, 

1S78 

s 6 

Saving of legislative powers ' 

Reproduced by s 104 



of Governor General 111! 
1 Council 



28 & 29 

The Government of India 



Viet 0 17, 

Act, 1805 



s 1 

Power of Governor General 

Reproduced by s C3 (1) (6) 


111 Council to lcgislato for 
British subjects in Native 
States 



8 2 

Foregoing section to bo road 

Section 22 is repioduccd by 


as part of s 22 of 24 & 25 

s 6 3 


s 3 

Viet c 67 

Repealed, SLR Act, 

1878 

8 4 

Powor to appoint territorial 

Reproduced by s 57 



limits of presidencies and 
lieutenant governorships 
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/Session and ,j, t Ue and Short Content 5 


28 & 29 |)is illowanco by Sccrctaiy of 
Viet c 17, stato of proclamation alter 

p 5 mg boundaries of piovince 
Sanction of Crown to pi or la 
mation 11 aii-fcmng entire 

lllbtllCt 

32 & 33 The Government ot India 
' h -1 ‘ ‘>7. Act, 1800 

51 1 Vacancies in Council of India 
to bo tilled by Sccietaiy of 
Stab 

•* - Tcim of oilicc of mini he 1 ol 
Council of Indi 1 

s 3 Powci to ic appoint inrinbci 
s 4 Comic 1 Acts to .apply to futim 
momI h is 

H 5 

s () Resignation of mcmbei 

Pension of momlxis ap 
jiomtid bcfoic the Act 
b 7 Claims to coinpcns it ion 
b 8 4ppointiin nt of ordinai> 
mcmbcib of tho councils of 
the governor ge ncial and 
govcrnois 

32 Su 33 The Indian Councils Act, 
Viet c 98 1860 

s i Vowci of Governor General 
in Council to legislate for 
native Indian subjects 


s 3 Power to 10peal or amend 
ss bi to 80 of 3 & 4 Will 
JV, e 85 

3 , iC 3 (. The Government of India 
Viet c 3, Act, 1870 

s 1 Power to mako regulations 
» 2 Regulations to bo sent to 
.Secretary of State 
Laws and icgulat 1011s to con 
tiol and supersedo prior 
ri gulations j 


Remarks 


Reproduced by s 57, prov (2) 


Reproduced by s 57, prov (i) 


Reproduced by s 3 (2) 


lit produced by s 3 (4) 

Ann rule d by 7 Edw VII, 

* 35.“ I 

Reproduced by s 3 (5) 

Effect lc produced by languago 
of Digest 

Repealed, SLR Act, 1883 
Reproduced by s 3 (7) 
Repealed as to UK by S L R 
(No 2) Act, 1893 
Reproduced b> s 5 
Reproduced by &s 39 (1) and 
(0 


Rcpioductd by s 63 (1) (e) 


Repealed, SLR Act, 1883 
Effect reproduced by languago 
of Digest 


Rcpioduccd by 8 68 
Reproduced by s 68 (3) 

Covered by ss 63 (1), 68, 
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Title and Short Contents Remarks 

Victf 1 3, L,p,ltcn ant governor 01 dmf Reproduced by s Co (5) 
s ’ commissioner, when to be 
an additional liiembci of 
governor general’s coum d 


Session and 
Chapter | 


q 4 Repealed, S L R Ait, 1883 

s 5 Power of governor general to Rcprodm ed liy s 
act against opinion of eoun 
eil 


4 Power to appoint mtives of Rcpiodutid by 0 
India to oftnes rcsem tl (o 
the covenmted mil sr 1 


11 A 34 Tho East India Contracts 
Viet c 39, Act, 1870 

b 1 Validity of deeds, Ac R< p< d. d S L R Aet, 1883 

» Powei to vary foim of evetu Re produced by s 3 ? (2) 
tiou of assurances 


34 & 35 The Indian Councils Act, 

Viet c 34, 1871 

8 I Validation of Acts of local Repioduced by s 79 {() 
le gislatmcs eonfomng juus 
ebetion over Eui opcan British 
subjects 


8 - Committal of Euiopcan Butish \ot reproduced Made un- 
subjects nuissaiy by Indian Act V 

of 1898 


8 3 Power of local legislatuies to Not repioduced Supei&cded 
amend anel lcpeal Acts by 53 & 56 Viet e 14, s 3 
declared valiel by Ineli in Sec s 76 (4) 

Act XXI [ of 1870 


34 & 35 The Indian Bishops Act, 

Viet c 62, 1871 

8 1 Power to make rules as to Reproduced by s 114 
leave of absence of Indian 
bishops 

Proviso as to limits of Reproeluceel by s r 13 
expense 


37 & 38 The Colonial Clergy Act, 

Viet c 77, 1874 

s 13 J Provisions as to Indian Reproduced by s 1 io (■,) 
) bishops 1 
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Session and 
Chapter 


Title and Shotl Contents 


Remarks 


37 & 38 ' The Indian Councils Act, 

Viet c 91, ' 1871 

s 1 Power to appoint a sixth mem 
ber to governor g< iu ral’s 

Pi o visions as to other mom 
1 Iwis to appl> to tlie si\tli 
me min 1 

The sixth mcmbci to bi tailed 
mi mbti for public works 


litpioductd by s 39 (1), (2) 


Repelled by 4 I'Mw VII, c 26 


Powi 1 to diminish numbci of | R< pioducul in substance by 
1111 lube is of govt 11101 ■'int s 39(2) lie pi iltel m pait 
1 el’s t omitll to tin by t Kdw VIl, c 2(> 

Win 11 nuinbu e Inn 1 iu hr el, no lit produced by b 87 
ttnipeuiiy .ippoilllmilit to 
be ill lilt I 


S ivmg of— 

(t) 24 A 25 Yirt 0 ( 17 S 
8 and 3j eV 34 V ict 1 3 
s S 

(2) Powers of govt 11101 
general 111 respect of his 
council 


Piovisions ivctl, repioducod 
by Digibt 


39 A |o The Council of Indi v Act, 

Viet c 7, 1878 

a 1 Appointment to Council of Reptile el by 7 Kdw VII, c 35, 
India of persons with pio s 5 
| fcssiond or othei peculiai 
I qualifications ; 

The Indian Salaries and 
4, V it t Allowances Act, 1880 1 

c 3, s 1 Slioit title Not reproducttl Spent 


s 2 Allow inces of fiitam officials , Reproduced by as 80, 113 (1) 
foi eepiipmuit inel vov igc I 


s 3 Powci to hx salines and 
allowances of bibhops .and 
archdeacons of Calcutta, 
j Maelras, and Bombay 
, Saving as to salanes at com 
mcncemcnt of Act 


Reproduced by s 


Not reproduced 


113 (1) 


Spent 


4 Charges on Indian revenues I Reproduced by ss 80,113 

not to be increased 

5 I Repeal of enactments Repealed, SLR Act, 1894 
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The India Office Auditor 
Viet c 63, I Act, 1881 

s 1 .Superannuation allowance of t Reproduced by a 30(10) 
India Office auditor and his 
assistants 

s 2 Short titlo Not icpioduccd 

47 & 48 The Indian Marino Service 1 
Viet c 38, , Act, 1884 | 

s 1 Short title Not reproduced 

as 2,3 Power of Goicinoi Ghncial in Rcpioduced by s 63 (■) W, 
Council to mako laws for . (S). (<>) 

tho Indian Maiinc Service 

s 4 Such laws— 1 

to have samo foicc as Acts ! Not icpioduccd Thoic is no 
of Parlnmcnt such piousion in 24 & 2? 

1 \ut c 67 

to be judicially noticed by , Not reproduced As to lndi in 
all eouits ' couits, see Indian Act T ot 

1872, s 57 

* 5 Ri stuction on legislation auth f Reproduced by s 03 (3) 

01 uing sentence of death ! 

q G Poivei to place Tndian Mirinc | Left outsl Hiding 
Service undci Ntvil ills 
ciplinc Act 111 lime of \v 11 

32 iS. 33 The Council ol India Reduc 
Viet e 9$, tion Act, 1880 

s 1 Power to reduce mini her of 
Council ot India 

s 2 Short titlo 

55 & 56 The Indian Councils Act, 

Vlet c 14, [ 1892 

s 1 Increase of number of mem 
bers of Indian legislative 
councils 

s 2 Business at legislative meet 

I mg* 


s 3 Meaning of expressions rc 
I ferring to Indian territories 


( Repealed by 7 Edw \ II, 

Repealed by 9 Eelw VII, 
c 4, s 8 

Re pealed by 9 Edw VII, 
c 4, 8 8 

Reproduced by s G3 


Session and 
Chapter 

44 & 45 
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Sesnonand 

Chapter 

Title and Shoil Contents 

Renault 


55 & 56 
Viet e 14, 
s 4 

Vacancies in number of nidi 
tional members of councils 

Reproduced by < 
poaletl in pait 
VII, e 4, 8 8 

3 88 Rc- 
by 9 Edw 

8 S 

Powers of Indian lor il In'is 

Ivtuies 

ll( piodui i <1 by s 

76 

s 0 

1 

Definitions 

Reproduced by ss 

7°. 74.124 

8 7 

Saving of powers of Governor 

1 Cmoral in Counul 

Not reproduced 


s 8 

I Short title 

Not leproduced 


50 * 57 
Viet c 70, 
s 5 

The Evst India Lorn 
Act, 1803 

Signs,tmo of debentures and 
bills 

Reproduced by s 

28 (3) 

3 Edw i n, 
e 11 

The Contracts (India Office) 
Act, 1003 

Itepioduced by s 

32 

4 Edw V LI 

0 2(> 

Tho Indian Councils Act 
1004 

Elfiet give 11 by linguige of 
8 >>) 

7 Edw VI! 
c 35. 

The Council of Indu Act, 
1007 

Numbci of numbers 

Rcpioiluced by s 

? (>) 


Newly appointed members to 
have last left Indtx within 
live yevrs 

Reproduced by s 

? (0 

s 3 

[salary of membeis 

Itepioduced by s 

1 (9) 

8 4 

'J'< rm of oflico of membeis 

Reproduced by s 

3 (4) 

8 5 

Repeals 

Spent 


9 Edw VII, 
c 4, 

The Indian Councils Act, ‘ 
1900 

Election of membeis , mini 
brr of members, quorum 
te im of oflico, casual 

vacancies 

lie pioduceel by ss 

Co, 71, 73 

8 2(1) 

Number and qualification of 

Reproduced by s 

5 1 (2), (3) 


members of Madras and 
Bombay Councils 
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Hession and\ 
Chapter 

9 Edw VII,! 
0 4- 

8 2 ( 2 ) | 

* . 3(0 

8 3(2) 

■> 3(3) 1 

I 

s 3(4) 

I 

* 4 , 

I 

' 5 

s 6 

I 

8 8 

Sch I [ 

I 

Sch ir ! 


Title and Shott Contents 


Casting vote of President of 
Madras or Bombay Council 

Bengal Executive Council 


Executive Councils for Lieu 
tenant Governors 

Rules and orders foi tians 
action of business in Lu u 
tenant Ooveinois’ Councils 

Appointment and functions of 
members of Lieutenant 
Governors’ Councils 

Appointment and fuiu tions 
of Vice Presidents 


Conduct of non legislat iv < 
business in Legislative 
Councils 

Regulations as to nomination 
and election of membeis, &e 

Proclamations, &c , to be laid 
befoio Parliament 

Short titles, commence ment, 
repeals 

Maximum numbers of mem 
bers of Legislative Coune ils 

Repeals 


Hematics 


Coveted by s 53 


Spent as to B< ng il 
Applied to Bihir and Orissa 
by 2 & 3 Geo V, c 6, s 2 
Ucfe rreel to in note to s 5 3 (1) 


' Referred to in note to s 53 

( (0 


Re feu cel to in notes to ss 43, 
72, 75, Ulel ieproduced by 
ss r,2 (I), (2), 72 (2), 75 (I), 
85 (4), 86 (1) 

Reproduce d by ss 64, 77 


Reproduced by ss 60, 71, 73 


lb piodue< d by s 1231 


Spent 


Repealed m pait and amended 
by 2 & 3 Gco V, e 6, ■ t(i) 
lteproduceel by Appendix 11 

Spent 


1 & 2 G< o J The Indian High Courts 
V, c 18, I Act, 1011 

s 1 I Maximum number of Judges Reproeluceel by a 96 (1) 

s 2 ! Additional High Courts , Referred to in note (a) to s 96 

| I and note (6) to s 104 
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Session and 
Chapter 

I & 2 Geo 
V, c 18, 



2 & 3 Geo 
V, c 6, 

s i (i) 

» I (0, 

prov (b) 
- 1 (-) 


3 4(0 


a 4 0) 

Schedule, 
Part I 

Schedule, 
Part II 


Title and Short Contents 


Temporary Judges 

Salaries of Judges 

The Government of India 
Act Amendment Act, 
1911 

Gratuities to personal repre 
sentalives 

Confirmation of past giants of 
giatuitics 

The Government of India 
Act, 1012 

Powers of Governor and 
Council of Foit William in 
Bengal 

Advocate General of Bengal 

Power to externl limits of 
Calcutta 

Bihar and Onssa Executive 
('ouncil 

Legislative Councils for Chief 
Coinmissioni is 

Amendments 

Repeals 

Power to tiansfei tcintones 

Amendments 


Repeals 


Remarks 

Rcfcned to in noto (b) to s 96 
He produced by s 22 (2) 

Reproduced by s 19 
Spent 


Reproduced by language of 
Digest 

Rcfcned to in footnote to 
B / I (4) 

Reproduced by s 59 

R»f< tredto in note to s 53(1) 

Refeircd to in notes to ss i;8, 
74 

^Reproduced by language of 
Digest 
Spent 

, Rcproduccel in noto to s 57, 

Reproduced by s 85 and 
1 Appendix II 

^ Spent 



CHAPTER IV 


APPLICATION OF ENGLISH LAW TO NATIVES OP 
INDIA 1 

English law was introduced into India by the chaiteis 
under which courts of justice were established for the three 
presidency towns of Madras, Bombay, and Calcutta The 
charters introduced the English common and statute law in 
force at the time, so far as it was applicable to Indian circum¬ 
stances The precise date at which English law was so 
introduced has been a matter of controversy For instance, it 
has been doubted whether the English statute of 1728, under 
which Nuncomar was hanged, was in force in Calcutta at the 
time of his trial, or of the commission of his offence So also 
there has been room foi argument as to whether particular 
English statutes, such as the Moitmam Act, are sufficiently 
applicable to the circumstances of India to be 111 force 

1 This chapter is based on a paper read before the Society of Comparative 
Legislation in 1896 

Among the most accessible authorities used for tho purpose of this chapter 
aro Hanngton’s Analysts of the Bengal Regulations, Beaufort’s Digest of 
the Criminal Law of the Presidency of Port William, the introduction to 
Morley’s Digest of Indian Cases, tho editions published by tho Indian 
Legislative Department of the Statutes relating to India, of tho general 
Acts of the Governor General in Council, and of the Provincial Codes, 
and tho Index to tho enactments relating to India The numerous 
volumes of reports by Select Committees and by tho Indian Law Com¬ 
missioners contain a mino of information which has nover been properly 
worked 

The best books on existing Hindu law are those by Mr J D Mayne 
and by West (Sir Raymond) and Buhler, written from the Madras and Bom¬ 
bay points of view respectively Sir R K Wilson has published a useful 
Digest of Anglo Mahomcdan Law Reference should also be made to tho 
senes of Tagoro Law Lectures Thcro are books by the late Sir C L Tupper 
and Sir W H Rattigan on the customary law of the Punjab 

On the general subject dealt with by this chapter see Bryce, Studies m 
History and Jurisprudence, Essay II (now published separately) 

1691 A a 
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there 1 But Indian legislation, and particularly the enact¬ 
ment of the Indian Penal Code, has set at rest most of these 
questions 

Charter of George II’s charter of 1753, which reconstituted the mayors’ 
1753 courts m the three presidency towns of Madras, Bombay, 
and Calcutta, expressly excepted from their jurisdiction all 
suits and actions between the Indian natives only, and 
directed that such suits and actions should be determined 
among themselves, unless both parties should submit them 
to the determination of the mayor’s court But, according 
to Mr Morley, it does not appear that the native inhabitants 
of Bombay were ever actually exempted from the jurisdiction 
of the mayor’s court, or that any peculiar laws wore adminis¬ 
tered to them m that court 1 

Warren It was not, however, until the East India Company took 
^Phn' lg of 8 over t * 10 active administration of the province of Bengal that 
I 77 2 * the question of the law to be applied to natives assumed 
a seriously practical form In 1771 the Court of Directors 
announced their intention of 4 standing forth as Diwan , ’ in 
other words, of assuming the administration of the revenues 
of the province, a process which involved the establishment, 
not merely of revenue officers, but of courts of civil and 
criminal justice In the next year Warren Hastings became 
Governor of Bengal, and one of his first acts was to lay down 
.1 plan for the administration of justice m the interior of 
Bengal What laws did he find in force ’ In criminal cases 
the Mahomedan Government had established its own criminal 
law, to the exclusion of that of the Hindus But in civil 
eases Mahomedans and Hindus respectively were governed 
by their personal laws, which claimed divine authority, and 
were enforced by a religious as well as by a civil sanction 

1 The question is discussed at length in Mr Whitley Stokes’s preface to 
the first edition of Tho Older Statutes relating to India, reprinted in his 
Collection of Statutes relating to India (Calcutta, 1881) Seo also the 
Mayor of lynns v Ea'i India Company, 3 Stato Trials, N S, 647, and 
the other authorities cited m note (a) to s 108 of tho Digest 
* Moiley’s Digest, Introduction, p clxix 
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The object of the East India Company was to make as Gradual 
little alteration as possible in the existmg state of things “onof*' 
Accordingly the country courts were required, m the admims- 
tration of criminal justice, to bo guided by Mahomedan law 
But it soon appeared that there were portions of the Maho¬ 
medan law which no civilized Government could administer 
It was impossible to enforce the law of retaliation for murder, 
of stoning for sexual immorality, or of mutilation for theft, 
or to recognize the incapacity of unbelievers to give evidence 
in cases affecting Mahomcdans The most glaring defects of 
Mahomedan law were removed by regulations, and an inter¬ 
esting picture of the criminal law, so patched and modified, 
as it was administered m the country courts of Bengal about 
tho year 1821, is given in Mi Haungton’s Analysis of the 
Bengal Regulations 1 The pioccss of repealing, amending, 
and supplementing the Mahomedan cinmnal law by enact¬ 
ments based on English principles went on until tho Maho¬ 
medan law was wholly superseded by the Indian Penal Code 
in i860 1 A general codo of criminal pioccdure followed in 
1861, and tho process of superseding native by European law, 
so far as the administration of criminal justice is concerned, 
was completed by tho enactment of the Evidence Act 
of 1872 

With respect to civil lights, Wairen Hastings’s plan of 1772 observ 
directed, by its twenty-third rule, that ‘ in all suds regarding 
marriage, inheritance, and caste, and other 3 religious usages m* 
and institutions, the laws of the Koran pnth respect to law 
Mahomedans, and those of tho Shaster with icspect to Gentus 
(Hindus) shall bo invariably adhered to ’ ‘ Moulavies or 
Brahmins ’ were directed to attend the courts for the purpose 

1 See also Sir R K Wilson’s Introduction to Anglo Mahomedan Law, 
p 113, and for a description of the criminal law of India as it existed in 
1852, see the evidence given in that year by Mr F Millctt before the Select 
Committeo of tho Houso of Lords on tho East India Company’s Chartci 

2 It had been previously superseded, in 1827, by a written code in the 
Bombay Presidency (Morley, Digest, Introduction, pp cliv, elxxvi) 

* Tho use of ‘ other ’ implies that marriage and inheritance were treatod 
as religious institutions 


A a 2 
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of expounding the law and giving assistance in framing the 
decrees 1 

The famous ‘ Regulating Act ’ of 1773 empowered the 
Governor-General and Council of Bengal to make rules, 
ordinances, and regulations for the good order and civil 
government of the settlement at Fort William (Calcutta) and 
other factories and places subordinate thereto, and m 1780 
the Government of Bengal exercised this power by issuing 
a codo of regulations for the administration of justice, which 
contained a section (27) embodying the provisions and exact 
words of Warren Hastings’s regulation A revised code of 
the following year re-enacted this section with the addition 
of the word ‘ succession ’ 

The English Act of 1781 (21 Geo III, c 70), which was 
passed for amending and explaining the Regulating Act, 
recognized and confirmed the principles laid down by Warren 
Hastings 

Whilst empowering the Supreme Court at Calcutta to hear 
and determine all manner of actions and suits against all and 
singular tho inhabitants of Calcutta, it provided (s 17) that 
‘ their inheritance and succession to lands, rents, and goods, 
and all matters of contract and dealing between party and 
party, shall be determined m the case of Mahomedans by 
tho laws and usages of the Mahomedans, and m the case of 
Gentus (Hindus) by the laws and usages of Gentus , and 
where one only of the parties shall be a Mahomedan or 
Gentu, by the laws and usages of the defendant 1 It went 
on to enact (s 18) that * m order that regard should be had 
to tho civil and religious usages of the sard natives, the rights 
and authorities of fathers of families and masters of families, 
according as the same might have been exercised by the Gentu 
or Mahomedan law, shall be preserved to them respectively 
within their said families , nor shall any acts done in conse¬ 
quence of the rule and law of caste respecting the members of 
the said families only be held and adjudged a crime, although 

1 This direction was repealed by Act XI of 1864 
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the same may not be held justifiable by the laws of England ’ 
Enactments to the same effect have been introduced into 
numerous subsequent English and Indian enactments 1 
These provisions of the Act of 1781, and the corresponding 
provisions of the Act of 1797 relating to the recorders’ courts 
of Madras and Bombay (afterwards superseded by the 
supreme courts, and now by the high courts), are still in force, 
but are not included in the list of English statutory pro¬ 
visions which, under the Indian Councils Act of 1861 (24 
& 25 Viet c 67), Indian legislatures are precluded from 
altering Consequently they are alterable, and have 111 fact 
been matenally affected, by Indian legislation For instance, 
the native law of contract has been almost entirely super¬ 
seded by the Contract Act of 1872 and other Acts And 
the respect enjoined for tho rights of fathers and masters of 
families and for the rules of caste did not prevent tho Indian 
legislatuie from abolishing domestic slavery or suttee 
A Bengal regulation of 1832 (VII of 1832), whilst re-enact- The Lex 
ing the rules of Warren Hastings which had been embodied J ° C1 c 
m previous regulations, qualified their application by a pro¬ 
vision which attracted little attention at the tune, but aftci- 
wards became the subject of considerable discussion 3 It 
declared that these rules ‘ are intended and shall be held to 
apply to such persons only as shall bo bam fide professors of 
those religions at tho time of the application of the law to 
the case, and were designed for the protection of the rights 
of such persons, not for the deprivation of tho rights of others 


1 Sco, e g , Bengal Regulation III of 1793, s. 21, Bengal Regulation IV 
°f 1793, s 4, 37 Geo III, c 142 (relating to tho recorders’courts at Madras 
and Bombay), ss 12, 13 , Bombay Regulation IV of 1827, a 26 , Act IV 
of 1872, s 5 (Punjab), as amended by Act XII of 1878 , Act III of 1873, 
s 16 (Madras), Act XX of 1875, s 5 (Central Provinces), Act XVIII of 
1876,8 3(0udh), Act XII of 1887,8 37 (Bengal, North Western Provinces, 
and Assam), Act XI of 1889, s 4 (Lower Burma), and clauses 19 and 20 
of the Charter of 1865 of the Bengal High Courts, the corresponding clauses 
of the Madras and Bombay Charters, and clauses 13 and 14 of tho Charter 
of the North-Western Provinces High Court 
' See Morley’s Digest, Introduction, pp. olxxiu, clxxxiu. 
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Whenever, therefore, in any civil suit, the parties to such 
suits may be of different persuasions, where one party shall 
be of the Hindu and the othci of the Mahomedan persuasion, 
or where one or more of the parties to such suit shall not 
be either of the Mahomedan or Hindu persuasion, the laws 
of those religions shall not be permitted to operate to deprive 
such party or pirtics of any property to which, but for the 
operation of such laws, they would have been entitled In 
all such cases the decision shall be governed by the principles 
of justice, equity, and good conscience , it being clearly 
understood, however, that this provision shall not be con¬ 
sidered as justifying the introduction of the English or any 
foreign law, or the application to such cabes of any rules not 
sanctioned by those principles ’ 

In the year 1850 the Government of India passed a law 
(XXI of 1850) of which the object was to extend the principle 
of this regulation throughout the terntones subject to the 
government of the East India Company It declared that 
‘ So much of any law or usage now m force within the teiri- 
tones subject to the government of the East India Company 
as inflicts on any person foifeiturc of rights or 1 property, 
01 may be held 111 any way to impair or affect any right of 
inheritance, by reason of his 01 hei renouncing 01 having 
been excluded from the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
courts of the East India Company, and in the courts estab¬ 
lished by Royal charter within the said territories ’ 

This Act, which was known at the time of its passing as 
the Lex Loci Act , 2 and is still m force, excited considerable 
opposition among orthodox Hindus as unduly favouring 
converts, and has been cuticized fiom the Hindu point of 

1 An attempt has been made to argue that this phrase was an accidental 
misprint for * rights of property ’ But there seems no foundation for this 
suggestion 

2 This title is a misnomer It was properly applied to other provisions 
which were subsequently dropped See the evidence of Mr Camoron 
before the Select Committee of the House of Lords in 1852 
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view with respect to its operation on the guardianship of 
children m a case where one of two parents had been converted 
from Hinduism to Mahomedanism 

It will have been observed that Warren Hastings’s rule 
and the enactments based upon it apply only to Hindus and 
Mahomedans There are, of course, many natives of India 
who are neither Hindus nor Mahomedans, such as the Portu¬ 
guese and Armenian Christians, the Parsees, the Sikhs, the 
Jams, the Buddhists of Burma and elsewhere, and the Jews 
The tendency of the courts and of the legislatures has been 
to apply to these classes the spirit of Warren Hastings’s rule 
and to leave them in the enjoyment of their own family law, 
except so far as they have shown a disposition to place them¬ 
selves under English law 

When Mountstuart Elphmstone legislated for the terri¬ 
tories then leeently annexed to the Bombay Presidency, 
Anglo-Indian administrators had become aware that the 
sacred or semi-sacied text-books were not such trustworthy 
guides as they had been supposed to be in the tune of Warren 
Hastings, and that local or personal usages played a much 
more important part than had previously been attributed 
to them Accordingly, the Bombay regulation deviated from 
the Bengal model by giving precedence to local usage over 
the written Mahomcdan or Hindu law 1 Regulation IV of 
1827 (s 2b), which is still in force in the Bombay Presidency, 
directed that ‘ The law to be observed in the trial of suits 
shall be Acts of Parliament and regulations of Government 
applicable to the case, in the absence of such Acts and 
regulations, the usago of the country in which the suit arose , 
if none such appears, the law of the defendant, and, in the 
absence of specific law and usage, justice, equity, and good 
conscience alone ’ The same principle has since been applied 
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Rules as 
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1 It is also important to observe that the Mahomedan criminal law had 
not been introduced mto the territories under Bombay to anything like 
the same extent as into Bengal See on this subject the Judicial Letters 
from Bombay of July 29, 1818, pars 186 seq , printed in tho Reports to 
Parliament on East India Affairs for the year 1819 
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to the Punjab, which is pre-eminently the land of customary 
law, and where neither the sacred text-books of the Hindus 
nor those of the Mahomedans supply a safe guide to the 
usages actually observed In this province the Punjab Laws 
Act 1 expressly directs the courts to observe any custom 
applicable to the parties concerned, which is not contrary to 
justice, equity, or good conscience, and has not been altered or 
abolished by law, or declared by competent authority to be void. 

Native Chustians have for the most part placed themselves, 
or allowed themselves to bo placed, under European law 
As long ago as 1836 the Armenians of Bengal presented 
a petition to the Governor-General, in which, after setting 
forth the destitution of their legal condition, they added, 
‘ As Armenians have ceased to be a nation since the year of 
our Lord 1375, and no trace of then own law is now to be 
discovered, 2 your petitioners humbly submit that the law 
of England is the only one that can, upon any sound principle, 
be allowed to prevail ’ 3 

The Parsees have obtained the enactment of an intestate 
succession law of their own (XXI of 18G5) 

In matters for which neither the authority of Hindu or 
Mahomedan text-books or advisers nor the regulations and 
other enactments of tho Government supplied sufficient 
guidance, the judges of tho civil courts wore usually directed 
to act in accordance with ‘ justice, equity, and good con¬ 
science ’ An Englishman would naturally interpret these 
words as meaning such rules and principles of English law 
as he happened to know and considered applicable to the 
case , and thus, under the influence of English judges, native 
law and usage were, without express legislation, largely 
supplemented, modified, and superseded by English law 
The inquiries and reports which preceded the Charter Act 
of 1833 directed attention to the unsatisfactory condition 
1 IV of 1872, s 5, as altered by XII of 1878,8 1 

i This, of course, is merely the statement of the Bengal Armenians of 
1836 See Dareste, Etudes d'Histone du Droit, pp 119 seqq 
* Morley’a Digest, Introduction, p clxxxvn 
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of the law m British India at that time, and, m particular, 
to the frequent difficulty of ascertaining what the law was 
and where it was to be found The judges of the Calcutta 
Supreme Court, after describing generally the stato of the 
law, went on to say ‘ In this state of circumstances no one 
can pronounce an opinion or form a judgement, however 
sound, upon any disputed right of persons respecting which 
doubt and confusion may not be raised by those who may 
choose to call it in question, tor very few of the public or 
persons m office at home, not even the law officeis, can be 
expected to have so comprehensive and clear a view of the 
Indian system as to know leadily and familiarly the bearings 
of each pait of it on the rest There aie English Acts of 
Parliament specially provided fox India, and others of which 
it is doubtful whether they apply to India wholly, or in part, 
or not at all There is the English Common Law and Con¬ 
stitution, of which the application is in many respects still 
more obscure and perplexed , Mahomcdan Law and Usage , 
Hindu Law, Usage, and Scupture, Chaiters and Letters 
Patent of the Crown , legulations of the Government, some 
made declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert on their rights as suc¬ 
cessors of the old Native Governments, some regulations 
require registry in the Supreme Court, others do not, some 
have effect generally throughout India, others are peculiar 
to one presidency or ono town There are commissions of 
the Governments, and circular orders from the Nizamut 
Adawlut, and from the Dewanny Adawlut, treaties of the 
Crown , treaties of the Indian Government, besides inferences 
drawn at pleasure from the application of the “ droit public ,” 
and the law of nations of Europe, to a stato of circumstances 
which will justify almost any construction of it, or qualifica¬ 
tion of its force 51 


Charter 
Act of 

1833 


1 See Hansard (1833), xvui 729 
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First It was for the purpose of remedying this unsatisfactory 

Law Com state of things that an Indian Law Commission was appointed 
mission un( ier the Charter Act of 1833, with Macaulay at its head 
The commission sat for many years, and produced several 
volumes of reports, which m some cases supplied the basis 
of Indian legislation But it was not until i860 that the 
Penal Indian Penal Code, its most important achievement, was placed 

Code’s of on t ^ ie I n( lian Statute Book The first edition of the Code 
and 0 f Civil Procedure had been passed in 1859, and the first edition 
Proce of the Code of Criminal Procedure was passed 111 1861 1 The 
dure, &c ^ ^ Procedure has been supplemented by the Evidence 
Act (I of 1872) and the Limitation Act (IX of 1908), and by 
the Specific Relief Act (I of 1877), which stands on the border¬ 
land of substantive and adjective law These Acts apply to 
all persons in British India, whethei European or native, and 
wholly displace and supersede native law on the subjects to 
which they relate 

But when the time came for codifying the substantive civil 
law, it was found necessary to steer clear of, and make excep¬ 
tions with respect to, important branches of native law 
Indian The Indian Succession Act, 1865 (X of 1865), which is 
Succession j )age ^ on jfogijgh j aW) lh declared by s 2 to constitute, subject 
to certain exceptions, the law of British India applicable to 
all cases of intestate or testamentary succession But the 
exceptions are so wide as to exclude almost all natives of 
India The provisions of the Act arc declared (s 351) not 
to apply to the pioperty of any Hindu, Mahomedan, or 
Buddhist And the Government of India is empowered 
(s 332) to exempt by executive order from the operation 
of the whole or any pait of the Act the members of any race, 
sect, or tribe m British India, to whom it may be considered 
impossible or inexpedient to apply those provisions Two 
classes of persons have availed themselves of this exemption 
—Native Christians in Coorg, and JewB in Aden The former 

1 These are now represented by Act V of 1908 and Act V of 1898 
respectively 
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class wished to retain their native rules of succession, not¬ 
withstanding their conversion to Christianity The Jews of 
British India had agreed to place themselves under the Act, 
but it was not until some twenty years after the Act had 
become law that the Jews of Aden, who lived in a territory 
which is technically part of British India, but who still observed 
the Mosaic law of succession, 1 discovered that they were 
subject to a new law in the matter of succession They 
petitioned to be released from its provisions, and were by 
executive order remitted to the Pentateuch 

The operation of the Indian Succession Act has, however, 
beon extended by subsequent legislation 

The Oudh Estates Act, 1869 (I of 1869), expressly enabled Oudh 
the taluqdars of Oudh to dispose of their estates by will, and f^ ates 
applied certain provisions of the Indian Succession Act to 
their wills 

The Hindu Willb Act (XXI of 1870) applied certain of its Hindu 

Wills Act 

provisions to— 

(1) all wills and codicils made by any Hindu, Jaina, 

Sikh, or Buddhist, on 01 after September 1, 1870, within 
the territories subject to the Lieutenant-Governor of 
Bengal, or the local limits of the ordinary original civil 
junsdiction of the High Courts of Judicature of Madras 
and Bombay , and 

(2) all such wills and codicils made outside those tern- 
torics and limits so fai as relates to immovable property 
situated within those territones or limits 

But nothing in the Act is to 

(3) authorize a testator to bequeath property which he 
could not have alienated inter vn-os , or 

(4) deprive any persons of any right of maintenance of 
which, but for the Act, ho could not deprive them by 
will, or 

(5) affect any law of adoption or intestate succession , or 

1 See the rulings m Zelophehad’s case, Numbers xxvn 6, xxxvi 1 , and 
the chapter on Le Droit Israelite m Dareste, Etudes d’Histoire du. Droit 
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(6) authorize any Hindu, Jama, Sikh, or Buddhist to 
create in property any interest which he could not have 
created beforo September 1, 1870 

Probate The Probate and Administration Act, 1881 (V of 1881), 
ministra which extends to the whole of British India, applies most of 
tion Act ru j es m tho Succession Act, 1865, with respect to probato 
and letters of adinmistiation, to the case of every Hindu, 
Mahomcdan, Buddhist, and person exempted under s 332 of 
the Indian Succession Act, dying on 01 aftei Apnl 1,1881 (s 2) 
The same section provides that a couit is not to receive 
application for probate 01 lettcis of administration until the 
local Government has, with the pievious sanction of the 
Governor-General m Council, by notification in the official 
Gazette, authon/ed it so to do Such notifications have 
been since given by the local Governments The Act, how- 
ovei, is merely a permissive measure, and authorizes, but 
does not requiro, application for probato 01 administration 
And it must be remembcied that Hindus do not as a iulc, 
make wills 

Indian The Indian Contract Art (IX of 1872) docs not cover the 
Act whole held of contract law, but, so far as it extends, is general 

in its application, and supersedes tho native law of contract 
However, it contains a saving (s 2) for any statute, Act, or 
regulation not thereby expressly repealed, and for any usage 
or custom of trade or incident of contract not inconsistent 
with its provisions The saving for statutes has been held 
to include the enactment of George III, under which matters 
of contract are, within the presidency towns, but not else¬ 
where, directed to be regulated by the personal law of the 
party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British 
India where they might have been expected to survive 1 
Negotiable The Negotiable Instruments Act, 1881, which corresponds 
mentsAct to an d formed the precedent for the English Bills of Exchange 
Act, extends to the whole of British India, but is declared 
1 See note (a) to b. 108 of Digest. 
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(s 1) not to affect any local usage relating to any instrument 
in an Oriental language It therefore preserves the customary 
rules as to the construction and effect of ‘ hundis,’ or native 
bills of exchange and promissoiy notes, except so fai as those 
rules are excluded by the agreement of the parties 1 

The Transfer of Property Act, 1882, which lays down Transfer 
rules with respect to the sale, gift, exchange, mortgage, and p e rty°Act 
leasing of land, and on other points supplements the Contract 
Act, does not apply to the Punjab or to Burma (except the 
town of Rangoon), and, within the parts of India to which 
it extends, it reserves, or keeps in operation, native rules and 
customs on certain important subjects For instance, nothing 
in the Act is to affect the provisions of any enactment not 
thereby expressly repealed, e g the Indian Acts which 
oxpressly save local usages in the Punjab and elsewhere 
And nothing in the second chapter, which relates to tho 
transfer of property by the act of parties, is to affect any 
rule of Hindu, Mahomcdan, or Buddhist law (s 2) The pro¬ 
visions as to mortgages recognize and regulate forms of 
security in accordance with native as well as English usage 
Local usagos with respect to apportionment of rents and 
other periodical payments (s 36), mortgages (s 98), and 
leases (ss 106, 108), are expressly saved And finally, there 
is a general declaration (s 117) that none of the provisions 
of the chapter relating to leases are to apply to leases for 
agricultural purposes, except so far as they may be applied 
thereto by the local Government, with the sanction of the 
Government of India Thus the application of these pro¬ 
visions is confined within very narrow limits The law 
relating to the tenure of agricultural land is mostly regulated 
by special Acts, such as the Bengal Tenancy Act (VIII of 
1885), and the similar Acts for other provinces 

The Indian Trusts Act, 1882 (II of 1882), which codifies Trusts 
the law of trusts, does not apply to the provmce of Bengal ^ ot 

1 It is said, however, that tho Indian banks refuse to discount hundis 
unless the parties agree to be bound by the Act 
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or to the Presidency of Bombay And nothing m it is to 
affect the rules of Mahomedan law as to wakf, or the mutual 
relations of the members of an undivided family as deter¬ 
mined by any customary or personal law, or to apply to public 
or private religious or chantable endowments (s 1) 

Easements The Indian Easements Act, 1882 (V of 1882), which is in 
^ ct force in most parts of India outside Bengal, 1 also embodies 
principles of English law, but is not to derogate from certain 
Government and customary rights (s 1) 

Guardian The Guardian and Wards Act, 1890 (VIII of 1890), which 
Wards declares the law with respect to the appointment, duties, 
rights, and liabilities of guardians of minors, 2 provides (s 6) 
that, in the case of a minor who is not a European British 
subject, nothing m the Act is to be construed as taking away 
or derogating from any power to appoint a guardian which 
is valid by tho law to which the minor is subject And in 
the appointment of a guardian tho court is, subject to certain 
daeotions, to bo guided by what, consistently with the law to 
which the minor is subject, appears m the circumstances to be 
for the welfare of the minor (s 17) 

Law of The law of torts or civil wrongs, as administered by the 
or 9 courts of Butish India, whether to Europeans or to natives, 
is practically English law The draft of a bill to codify it 
was prepared some years ago, but the measuie has never been 
introduced 


Subjects II "o survey the whole field of law, as administered by the 
Enehsif 1 B 11 ^ 1 Indian courts, and examine the extent to which it 
and native consists of English and of native law respectively, we shall 
spectively find that Warren Hastings s famous rule, though not binding 
apply on the Indian legislatures, still indicates the class of subjects 
with which the Indian legislatures have been chary of inter- 
1 Its operation was extendod by Art VIII of 1891 
s The age of majority for persons domicded in British India is by Act 
IX of 1875 (as amended by s 52 of Act VIII of 1890) fixed at eighteen, 
t xcept where before the attainment of that age a guardian has been appointed 
for tho minor by the court, or his property has been placed under the super 
intendcnce of tho Court of Wards, in which case the minority lasts until 
twenty one 



IV] APPLICATION OF ENGLISH LAW 36 ? 

fering, and which they have been disposed to leave to the 
domain of native law and usage 

The criminal law and the law of civil and criminal procedure 
are based wholly on English principles So also, subject to 
some few exceptions, 1 are the law of contract and the law of 
torts, or civil wrongs 

But within the domain of family law, including the greater 
part of the law of succession and inheritance, natives of India 
still retain their personal law, either modified or formulated, 
to some extent, by Anglo-Indian legislation Hindus retain 
their law of marriage, of adoption, of the joint family, of 
partition, of succession Mahomedans retain their law of 
marriage, of testamentary and intestate succession, and 
of wakf or quasi-religious trusts The important branch of 
law relating to the tenure of land, as embodied 111 the llent 
and Revenue Acts and regulations of the diffeient provinces, 
though based on Indian customs, exhibits a strugglo and 
compromise between English and Indian punciples 

It will have been seen that the East India Company began Attempt 
by attempting to govern natives by native law, Englishmen natwesby 
by English law This is the natural system to apply in 
a conquered country, or m a vassal State—that is to say, in men by 
a State where complete sovereignty has not been assumed by 
the dominant power It is the system which involves the 
least disturbance It is the system which was applied by 
the barbarian conqueiors of the provinces of the Roman 
Empire, and which gave rise to the system of personal law 
that plays so large a part in the long history of the decay 
of that empno It appears to be the system now in force 
in Tunis, where the French have practically established an 
exclusive protectorate, and where French law appears to be 
administered by French courts to Frenchmen and European 
foreigneis, and Mahomedan law by Mahomedan courts to 

1 e g the Mahomedan rules as to the right of pre emption, which arc 
expressly recognized by the Punjab Laws Act, 1872 (as amended by Act 
XII of 1878), and by tho Oudh Laws Act, 1876 
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the natives of the country It is the system which is applied, 
with important local variations, in the British protectorates 
established in different parts of the world over uncivilized 
or semi-civilized countries The variations are important, 
because the extent to which native laws and usages can be 
recognized and enforced depends materially on the degree of 
civilization to which tho vassal State has attained 
Causes of The system broke down in India from various causes 

ita failure j n first place there was the difficulty of ascertaining 

the native law 

Warren Hastings did his best to remove this difficulty by 
procuring tho translation or compilation of standard text¬ 
books, such as tho Hodaya, tho Sirajiyah, and tho Shanfyah 
for Mahomodan law, the Code of Manu, the Mitakshara, and 
the Dayabhaga for Hindu law, and by enlisting the services 
of native law officers as assessors of the Company’s courts 
His regulations were based on the assumption that the natives 
of India could be roughly divided into Mahomedans and 
Gentus, and that there was a body of law applicable to these 
two classes respectively But this simple and easy classifica¬ 
tion, as wo now know, by no means corresponds to the facts 
There are large classes who are neither Mahomedans nor 
Hindus Thero are vanous schools of Mahomedan law 
There are Mahomedans whoso rules of inheritance are based, 
not on the Koran, but on Hindu or other non-Mahomedan 
usages Hinduism is a term of the most indefinite import 
Different text-books are recognized as authoritative in different 
parts of India and among different classes of Hindus Even 
where they are so recognized, they often represent what the 
compiler thought the law ought to bo rather than what it 
actually is or ever was Local, tribal, caste, and family 
usages play a far larger part than had originally been sup¬ 
posed, and this important fact has been recognized in later 
Indian legislation 

Then, the native law, even where it could be ascertained, 
was defective There wero large and important branches of 
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law, such as the law of contract, for which it supplied insuf¬ 
ficient guidanco Its defects had to bo supplied by English 
judges and magistrates from their remembrance, often 
imperfect, of principles of English law, which wero applied 
under the name of justice, equity, and good conscience 
And lastly, native law often embodied rules repugnant to 
the traditions and morality of the ruling race An English 
magistrate could not cnforco, an English Government could 
not recognize, the unregenerato criminal law of Indian 
Mahomodamsm 

Thus native law was eaten into at every point by English 
case law, and by regulations of the Indian legislatures 
Hence the chaos described m the passago quoted above 
from the report of the Calcutta judges 
This chaos led up to tho period of codification, which was Reason 
ushered in by Macaulay’s Commission of 1833, * i nd which, 
after the lapse of many years, bore fruit in tho Anglo-Indian 
codes 

In India, as elsewhere, codification has been brought about 
by the pressure of practical needs On the continent of 
Europe tho growth of the spirit of nationality, and the con¬ 
sequent strengthening of the central Government and fusion 
of petty sovereignties or half-sovereignties, has brought 
into strong relief tho practical inconvenience ansing from 
the co-existence of different systems of law in a single State 
Hence the French codes, the Italian codes, and the German 
codes If codification has lagged behind in England, it has 
been largely, perhaps mainly, because England acquired a 
strong central Government, and attained to practical unity 
of law, centuries beforo any continental State 1 

In India it became necessary to draw up foi tho guidanco Merits of 
of untrained judges and magistrates a set of rules which Codes' 1 
they could easily understand, and which were adapted to the 
circumstances of the country There has been a tendency, 
on the one hand, to overpraise the formal merits of the 
1 Seo chap vm of my Legidatnc Methods and Forms 
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Indian codes, and on the other to underrate their practical 
utility as instruments of government Their workmanship, 
judged by European standards, ib often rough, but they arc 
on the whole well adapted to the conditions which they were 
intended to meet An attempt has been made to indicate 
in this chapter the extent to which they have supplanted or 
modified native law and custom 

How far It has often been suggested that the process of codification 
tion ap should be deliberately extended to native law, and that an 
to native a ^onipt should be made, by means of codes, to define and 
law simplify the leading rules of Hindu and Mahomedan law, 
without altering their substance Sir Roland Wilson, in 
particular, has pleaded for the codification of Anglo-Mahome- 
dan law There is, however, reason to believe that he has 
much underrated the difficulties of such a task Those 
difficulties arise, not merely from the tendency of codification 
to stereotype lilies which, under the silent influence of social 
and political forces, aro in process of change, but from the 
natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility 
m many cases of formulating rules in any shape which will 
meet with general acceptance It is easy enough to find an 
enlightened Hindu or Mahomedan, like the late Sir Syed 
Ahmed Khan, who will testify to the general desire of the 
natives to have their laws codified The difficulty begins 
when a particular code is presented in a concrete form Even 
in the case of such a small community as the Khojas, who 
have contrived to combine adhesion to the Mahomedan creed 
with retention of certain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of inheri¬ 
tance on which the leaders of the sect will agree And any 
code not based on general agreement would either cause 
dangerous discontent or remain a dead letter The miscon¬ 
ceptions which arose about the Guardians and Wards Act, 
the authors of which expressly disavowed any intention of 
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altering nativo law, illustrate the sensitiveness which pre\ ails 
about such matters 

And what, after all, is a code ’ It is a text-hook enacted Codes and 
by the legislature Several of the Anglo-Indian eodes extend hooks 
only to particular provinces of British India But, as clear 
and accurate statements of tho law, they possess much 
authority in the provinces to which they have not been 
formally extended Indeed, it was Sir Henry Maine’s view 
that tho proper mode of codifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would meet with no opposition, and gradually 
extend its operation after the country had become fami¬ 
liarized with its contents, and accepted it as a satisfactory 
statement of the law When this stage had been reached, 
what had been used as a text-book might be conveitcd into 
a law Now, the author of a text-book enjoys many advan¬ 
tages over the legislators who enact a code He can guard 
himself by expressions such as ‘ it is doubtful whether ’ and 
‘ there is authority for holding ’ And he can correct any 
error or omission without going to the legislature Tf a digest 
such as Sir Roland Wilson’s obtains general acceptance with 
the courts which have to administer Anglo-Mahomedan law, 
it will supply an excellent foundation for a future code of 
that law But the time for framing such a code has not 
yet arrived 
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BRITISH JURISDICTION IN NATIVE STATES 

It seems desirable to consider, somewhat more fully than 
has been possible within the compass of the foregoing chap¬ 
ters, the powers of the Indian legislative, executive, and 
judicial authorities with respect to peisons and things outside 
the territorial limits of British India, particularly in the 
territories of the Native States of India For this purpose 
it may be convenient to examine, in the first instance, the 
principles applying to extia-territonal legislation in England, 
and then to consider v hat modifications those pimeiplcs 
require in their application to India This is the more 
important because the Indian Act regulating the exercise of 
extra-territorial jurisdiction was to a great extent copied fiom 
the English Aet which had been passed foi similar pm poses 
Territorial Parliamcntaiy legislation is pnniarilv teiritonal An Act 
of Parha- °f Parliament prima facie applies to all persons and things 
legi"la" y wlt ^ in ^e United Kingdom, ami not to any persons or things 
tion outside the United Kingdom 1 In exercising its power to 
legislate for any part of the King’s dominions Parliament is 
guided both by constitutional and by practical considerations 
It does not legislate for a self-governing dominion, except on 
matters which are clearly Imperial in their nature, or aie 
beyond the powers of the dominion legislature And, apart 
from constitutional considerations, it is reluctant to deal 
with matters which are within the competence of a local 
legislature 

Principles I 11 dealing with persons and things outside the King’s 
extra' 118 dominions Parliament is alw ays presumed to act in accordance 

territorial W ith the rules and principles of international law, and its 
lcgisla 

tion enactments are construed by the courts accordingly It 
would be contrary to the received principles of international 

1 Sco R v Jameson, [1896] 2 Q B 425, 430 
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law 1 regulating the relations between independent States for 
Parliament to pass a law punishing a foreigner for an offence 
committed on foreign territory, or setting up courts 111 foreign 
territory It would not be contrary to those principles for 
Parliament to pass a law punishing a British subject for an 
offence committed in foreign territory, or giving English oi 
other Butish courts jurisdiction in lespcct of offences so 
committed But Parliament is leluetant, more reluctant 
than the legislatures of continental States, to legislate with 
lespect to offences committed by British subjects in foreign 
territory Its reluctance is based paitly on the traditions 
and principles of English criminal law, as indicated by the 
averment that an offence is committed against the peace of 
the King, an expression inappropriate to foreign terntoiy 
and by the rules as to venuo and local juries , partly on 
the practical inconvenience of withdiawing offences fiom the 
cognizance of local courts to a court at a distance from the 
scene of the offence and from the region in which evidence 
is most readily obtainable The difficulty about evidence is 
felt more strongly by British couits than by the courts of 
some other countnes, where theie is less reluctance to tiy 
offences on paper evidence 2 

1 1 c to the pi maples of international law as undeistood and recognized 
by England and the United States But continental States have asserted 
tho right to punish foreigners for offences committed in foreign territories, 
especially for acts which attack the social existence of the State m question 
and endanger its socunty, and arc not provided against by tho penal law 
of the country in tho territory of which they have taken place Westlake, 
Inter national Law, Part I, Peace, p 251 And the principles of European 
international law cannot be applied, except with serious modifications, to 
States outside the European or Western family of nations 

a See Jcnkyns’s British Hide and Jurisdiction, p 128, As to the principles 
on which different States havo exercised their powers of punishing offences 
committed abroad, see Heffter, Droit International (fourth French edition), 
p 86, note G Where an offender has escaped from the country in which 
the offence was committed ho can often be handed over for tual under tho 
Extradition Acts, 1870 to 1895, which apply as between British and foreign 
territory, or under tho Fugitive Offcndeis Act, 1881, which applies as 
between different parts of tho Butish dommions Thus tho proceduie 
under these Acts often supplies a substitute for the exercise of extra 
territorial jurisdiction 
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These general principles appear to be consistent with the 
canons for tho construction of statutes laid down in the 
Jameson case of 1896 1 —• 

‘ It may be said generally that the area within which a statute is to 
operate, and the persons against whom it is to operate, are to be gathered 
from the language and purview of the particular statute But there 
may be suggested some general rules—for instance, if there be nothing 
which points to a contrary intention, the statute will be taken to apply 
only to tho United Kingdom But whether it be confined in its 
operation to the United Kingdom, or whether, as is tho case here, 2 it be 
applied to tho whole of tho Queen’s dominions, it will be taken to apply 
to all tho persons in the United Kingdom, ox 111 the Queon’s dominions 
as the case may bo, including foreigners who during their residence there 
owe teinpoiary allegiance to Her Majesty And, according to its con¬ 
text, it may be taken to apply to the Queen’s subjects everywhere, 
whether within tho Queen’s dominions or without One other general 
canon of construction is this—that if any construction otheiwise be 
possible, an Act will not be construed as applying to foreigners in respect 
to acts done by them outside the dominions of tho sovereign power 
enacting That is a rule based on international law, by which one 
sovereign power is bound to respect the subjects and the rights of all 
other sovereign powers outside its own territory ’ 

Under theso circumstances the classes of cases m which 
Parliamentary legislation has given jurisdiction to Bntish 
couits in respect of offences committed out of British territory 
are not numerous The most important of thorn aro as 
follows — 

(1) Offences committed at sea 

(2) Treason 

(3) Murder and manslaughter 

(4) Slave trado offences 

(5) Offences against tho Explosive Substances Act, 1883 

(6) Offences, such as foigeiy and perjury, committed abroad 
with reference to proceedings 111 some British court 

(7) Bigamy 

(8) Offences against certain piovisions of the Foieign 
Enlistment Act, 1870 

1 B v Jameson, [1896] 2 Q B 425, 430, Judgement of Lord Rusaell, 
L C J , on demurrer to indictment 

* See 33 & 34 Viet c 90, s 2 
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(1) The exercise by English courts of junsdiction in Offences 
respect ot offences committed on the high seas arises from the at aea 
necessities of the case, 1 e fiom the absence of territorial 
jurisdiction These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, m the exercise of 
their ordinary criminal jurisdiction They were originally dealt 
with by the court of the admiral, but are now, under various 
enactments, triable by ordinary courts of criminal jurisdiction 
as if committed within the local jurisdiction of those courts 1 

The jurisdiction extends to offences committed on board 
a British ship, whether the ship is on the open sea or m 
foreign territorial waters below bridges, and whether the 
offender is or is not a Bntish subject or a mombci of the 
crew, and although there may be concunent jurisdiction 111 
a foroign court i The pi maple 011 which Parliament exci- 
cises legislative, and the courts judicial, powers, is that a 
Bntish ship is to be treated as if it were an outlying piece 
of British torntory 3 Theoretically, Parliament might, with¬ 
out bringing itself into conflict with the iules of inter¬ 
national law, legislate in every case in lespect of an offence 
committed by a Bntish subject on board a foreign ship when 
on the high seas But it has abstained from doing so 111 cases 
where the British subject is a member of the crew of the 
foreign ship, because he may be treated as having accepted 
foreign law for the time, and because of the practical diffi¬ 
culties which would arise if members of the same crew were 
subject to two different laws m respect of the same offence 

The principles on which Parliament has exercised its legis¬ 
lative powers with respect to offences on board ship aie 

1 Sco 4 & 5 Will IV, c 36, s 22, 24 & 25 Viet cc 94 and 97 , 57 & 58 
Viet c 60, s 684 , and as to the Colonies, 12 & 13 Viet c 96 

* R v Anderson, L R 1 C C R 161 , R v Carr, 10 Q B D 76 The 
rule is subject to modifications in the case of alien enemies, or aliens on 
board English ships against their will See Stephen, History oj the Criminal 
Law, 11 4-8 

* The analogy is not complete For instance, a Bntish ship in foreign 
temtorial waters is, or may be, subject to a double jurisdiction 
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illustrated by ss 686 and 687 of the Meichant Shipping 
Act, 1894 (57 & 58 Viet c 60), which run as follows — 
‘686—(1) Where any person, being a British subject, is charged 
with having committed any offence on board any British ship on the 
high seas, or in any foreign port or harbour, or on board any foreign 
ship to which lie does not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship 
on the high seas, and that person is found within tho jurisdiction of 
any court 111 Her Majesty’s dominions, which would have had cognizance 
of the offence it it had been committed on board a British ship within 
the limits of its ordinary jurisdiction, that court shall have jurisdiction 
to tiy the offence as it it had been so committed 
12 & 13 ‘ (2) Nothing in this section shall affect the Admiralty Offences 

Viet c 96 (Colonial) Act, 1849 

‘687 All offences against property or person committed in or at 
any place either ashore or afloat out of Her Majesty’s dominions by 
any master, seaman, or apprentice, who at tlio time when the offence 
was committed is, or within three months previously lias been, employed 
in any British ship, shall bo deemed to be offences ot the same nature 
respectively, and bo liable to the same ininishment lespcctively, and 
bo inquired of, heard, tried, determined, and adjudged in the samo man¬ 
ner and by tho samo courts and 111 the same places as if those offences 
had been c omnnttod within the jurisdiction of tho Admiralty of England, 
and the costs and expenses of the piosocution of any such offence may be 
dn ectcd to be paid as in the case of costs and expenses of pi executions for 
offences committed within the jurisdiction of the Admiralty of England ’ 
Section 689 gives powers of airest, &c , in cases where 
jurisdiction may be exercised under s 687 
It will be observed that s 686 diaws a distinction between 
Butish subjects and others, and between British subjects 
who do, and those who do not, belong to a foreign ship 
The teims in which s 687 are expressed are very wide, and 
it is possible that English courts in construing them would 
limit their application with reference to the principles of 
international law See the lemarks in R v Anderson, where 
the case was decided independently of the enactment repro¬ 
duced by this section 1 

1 Piracy by tho law of nations, committed on the open sea, whether by 
a British subject or not, is tliable by an English court under the cnmmal 
jurisdiction derived from the Admiralty But this jurisdiction is not 
conferi ed by any special statute As to what constitutes piracy jure 
gentium, see Attorney General for the Colony of Ilong Kong v Kwok a Sing, 
L ft 5 P C 179,199 (1873), and Stephen, History of the Criminal Law, u 27 
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(2) Treason committed abroad is triable in England under Treason 
an Act of 1543-4 (35 Henry VIII, c 2) Treason, if com¬ 
mitted in the territory of a foreign State, may very possibly 

not be an offence against the law of that State, and therefore 
not be punishable by the courts of that State 

(3) Murder committed by a British subject in foreign Murder 
territory was made triable 111 England under a special com- slaughter 
mission of oyer and terminer by an Act of Hemy VIII (33 
Henry VIII, c 23) It was by a special commission under 

this Act that Governor Wall was in 1802, tried and convicted 
of a murder committed in 1782 1 The Act was extended by 
an Act of 1803 (43 Geo III, c 113, s 0 ) to accessories before 
the fact and to manslaughter Both these enactments were 
lepealed by an Act of 1828 (9 Geo IV, c 31), which re-enacted 
then piovisions with modifications as to procedure The 
Act of 1828 was repealed and repioduccd with modifications 
by an enactment in one of the consolidating Acts of 1861 
(24 & 25 Viet c 100, s 9), which is the existing law 

(4) Offonces against the Slave Trade Acts aie tnable by Slavo 
English courts if committed by any person within the King’s ounces 
dominions or by any British subject elsewhere (see 5 Geo IV, 

c 114, ss 9, 10) 

(5) Offences against the Explosive Substances Act, 1883 Offences 
(46 & 47 Viet c 3), 1 e offences by dynamiters, aie triable 

by English courts when committed by any person m any 
part of the King’s dominions or by any British subject Act 
elsewhere 

(6) Offences such as perjury and forgery are tnable where Perjury 
the person charged is apprehended or in custody See s 8 of forgery 
the Perjury Act, 1911 (3 & 4 Geo V, c 6) and s 14 of the 
Forgery Act, 1913 (3 & 4 Geo V, c 27) 

(7) Under s 57 of the Offences against the Person Act, 1861 Bigamj 
(24 & 25 Viet c 100), bigamy is punishable 111 England or 
Ireland, whether the bigamous marriage has taken place m 
England or Ireland or elsewhere, but the section does not 

1 Stephen, History of the Criminal Law, 11 2 
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extend to any second marriage contracted elsewhere than 
in England or Ireland by any other than a subject of His 
Majesty 

(8) The Foreign Enlistment Act, 1870 (33 & 34 Viet c 90), 
is declared by s 2 to extend to all the dominions of His 
Majesty, including the adjacent territorial waters, and some 
of its provisions, eg bb 4, 7, extend to offences committed 
by any person being a British subject within or without His 
Majesty's dominions The construction and operation of 
this Act were commented on in the case of R v Jameson, 
[1896] 2 Q B 425 

British subjects in the proper sense are of two classes — 

(1) Natural-bom British subjects , and 

(2) Naturalized British subjects 

Eveiy person born within the King’s dominions, whether 
of British or of foreign parents, is a natural-born British 
subject, unless he has renounced his British nationality in 
manner provided by s 4 of the Naturalization Act, 1870 
(33 & 34 Viet c 14) 

Persons born out of the King’s dominions whose fathers 
or grandfathers m the male line were natural-born British 
subjects are also by Act of Parliament 1 natuial-born British 
subjects, subject to certain exceptions and qualifications, 
unless they have renounced their British nationality in 
manner provided by law 

Naturalized British subjects may have become so either 
by virtue of the imperial Naturalization Act of 1870, or by 
virtue of the law of a British possession The rights of 
aliens naturalized under the imperial Act are not expressed 
by the Act to extend beyond the United Kingdom (s 7) 
Naturalization by virtue of the law of a British possession 
does not operate beyond the limits of that possession But 
it would seem that the holders of certificates of naturalization 
granted either under the imperial or under a colonial Act, 

1 25 Edw III, stat 2 , 7 Anne, c 5, s 3 , 4 Geo II, 021,13 Geo III, 
c 21 
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are entitled to claim British protection m all foreign countm s 
other than their country of origin 1 

The rights of an alien to whom a certificate of naturaliza¬ 
tion is granted under the Act of 1870 are subject to the 
qualification that he is not, when within the limits of the 
foreign State of which he was the subject previously to obtain¬ 
ing his certificate of naturalization, to be deemed to be 
a British subject, unless he has ceased to be a subject of that 
State in pursuance of the laws theroof, or of a treaty to that 
effect (33 & 34 Viet c 14, s 7) 

A child born abroad of a father 01 mother (being a widow) 
who has obtained a certificate of naturalization in the United 
Kingdom is, if during infancy he becomes resident with the 
parent in the United Kingdom, to be deemed a naturalized 
British subject (see 33 & 34 Viet c 34, s 10 (5) ) 

In many of these cases there may be a double nationality 
This is specially apt to occur 111 the ease of the children or 
grandchildren, bom abroad, of British subjects The Acts 
which gave such persons the status of British subjects were 
passed for a special purpose, are apt to cause conflicts of law, 
and are not always suitable to Oriental circumstances 
Enactments of this kind ought, it may reasonably be argued, 
to be construed secundum matenam It appears to have been 
held at one time that the expression ‘ natural-born subjects ’ 
is, in the statutes affecting India, always taken to mean 
European British subjects, 2 and, although this position can 
no longer be maintained in its entirety (see, e g , 21 & 22 
Viet c 106, s 32), there is ground for argument that it may 
be construed subject to restrictions 111 its application to 
descendants of non-European subjects of the Crown 

1 For a discussion of the difficult questions which have been laiscd as 
to the effect of the statutory provisions under which certificates of naturaliza 
tion are granted, and particularly as to the construction of s 7 of tho 
Naturalization Act, 1870, see the Report of the Interdepartmental Com 
mittee on the Naturalization Laws, 1901 , Cd 723 The Act of 1870 is 
now superseded by the British Nationality and Status of Aliens Act, 1914 
Naturalization of aliens in India is provided for by Act XXX of 1852, which 
must be read with reference to the later imperial Acts 
a See Minutes by Sir H S Maine, No 97 
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Conclu The conclusions to be drawn from the enactments and the 
to Parlm reported decisions appear to be— 

legislation (r) It would not be consistent with the principles of mter- 
temtonal national law regulating the relations between mdepen- 
offences dent civilized States 1 foi English courts to exercise, or for 
Parliament to confer, jurisdiction in respect of offences 
committed by foreigners m foreign territory ‘ I am 
not aware,’ says the late Mr Justice Stephen, ‘ of any 
exception to the lule that crimes committed on land 
by foieigners out of the Uiutcd Kingdom arc not subject 
to the ennunal law of England, except one furnished 
by the Meichant Shipping Act of 1854 ( r 7 & *8 Viet 
c 104, s 267) There may be exceptions 111 the orders 
made under the Foreign Jurisdiction Acts ’ 2 

(2) English courts are unwilling to exeicisc, and Paihament 
is unwilling to confer, jurisdiction 111 respect of offences 
committed by Bntish subjects m foreign territory, 
except in special classes of cases 

With respect to offences committed 111 British terntory and 
abetted 111 foicign territoiy, 01 vice \cisa, it is difficult to 
lay down any general proposition which does not require 
numerous qualifications 

In the case of felonies committed in England or Ireland 
and aided 111 foreign terntory, the law is settled by the 
Accessories and Abettors Act, 1861 (24 & 25 Viet c 94, s 7), 
which enacts that where any felony has been completely 
committed in England or Iieland, the offence of any person 
who has been an accessory, either before or after the fact, 
to the felony, may bo dealt with, inquired of, tried, deter¬ 
mined, and punished by any court which has jurisdiction to 
try the principal felony, or any felonies committed m any 

1 But soe tho qualifying note above, p 373 

a History of the Criminal Law, n 12 Section 267 of tho Act of 1854 is 
now represented, by s 687 of tho Act of 1894 noticed above As to tho 
orders under the Foreign Jurisdiction Acts, sco below, p 381 TI1010 

may also be an exception in tho case of a breach of duty to the Crown 
committed abroad by a foreign servant of the Crown 
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county or place in which the act by reason whoreof that 
person has become accessory has been committed , and in 
any other case the offence of an accessory to a felony may 
be dealt with, inquired of, tried, determined, and punished 
by any court which has jurisdiction to try the principal felony 
or any felonies committed in any county or place m which 
the person being accessory is apprehended, or is in custody, 
whether the principal felony has been committed on the sea 
or on the land, or begun on the sea or completed on the land, 
or begun on the land or completed on the sea, and whether 
within His Majesty’s dominions, or without, or partly within 
His Majesty’s dominions, and partly without But there is 
no similai comprehensive enactment with respect to misde¬ 
meanours, and it is obvious that different considerations w ould 
ajiply in the case of such breaches of statutory regulations as 
aio not necessarily offences by the law of another country 
As to offences committed in foreign tcrutory and instigated 
or aided in England, questions of great importance and 
delicacy have arisen These questions were raised in the 
famous case of R v Bernard, x and are touched on by the 
late Mi Justice Stephen m his History of the Criminal Law 
His conclusion is that, ‘ whatever may be the merits of the 
case legally, it seoms to be clear that the legislature ought 
to remove all doubt about it by putting crimes committed 
abroad on the same footing as ciimes committed in England, 
as regards incitement, conspiracy, and accessories m England 
Exceptions might be made as to political offences, though 
I should bo sorry if they were made wide ’ 2 The English 
legislature has, however, never gone so far as to adopt these 
conclusions in general terms, thougli it has declared the law 
m particular cases Thus, with respect to murder and 
manslaughter, the Offences against the Person Act, 1861 
(24 & 25 Viet c 100, ss 4, 9), has enacted in substance that 
persons who conspire in England to murder foreigners abroad, 

1 Foster and Finlason, 240 (1858), 8 State Trials, N S , 887 

2 Vol 11, p 14 
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or m England incite people to commit murder abroad, or 
become in England accessories, whether before or after the 
fact, to murder or manslaughter committed abroad, shall be 
in the same position 111 every respect as if the crime committed 
abroad had been committed in England 

As to theft, it was decided in 1861 , x on a question which 
arose undor an Act of 1827 (7 & 8 Geo TV, e 29), that where 
goods are stolen abroad, e g m Guernsey, there could not be 
a conviction foi receiving the goods in England, and this 
decision was considered applicable to cases under the Larceny 
Act, 1861 (24 & 25 Viet c 96), by which the Act of 1827 
was replaced This loophole in tho criminal law has now 
been stopped by the Larceny Act, 1896 (59 & 60 Viet c 52), 
which punishes receipt in tho United Kingdom of property 
stolen outside tho United Kingdom A similar question 
aroso at Bombay in 1881 2 on tho construction of ss 410 and 
411 of the Indian Penal Code , and it was held by the majority 
of the Court that certain bills of exchange stolen at Mauritius, 
where the Indian Ponal Code was not in force, could not bo 
regarded as stolen property withm tho meaning of s 410 so 
as to make the person receiving them at Bombay liable undor 
s 411 In order to meet this decision, Act VIII of 1882 
amended tho definition of stolon property m s 410 of the 
Penal Code by adding tho words, ‘ whether the transfer has 
been made, or the misappropriation or breach of trust has 
been committed, within or without British India ’ Tho 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the law, 
but to the principles on which legislation should proceed 
Legislation with respect to offences committed in foreign 
territory and instigated or aided in British territory always 
requires careful consideration, especially in its application to 
foreigners, and with reference to minor offences, which may 
be innocent acts under tho foreign law 

1 Reg v Debrmel, 11 Cox C C 207 

* Empress v S Moorga Chetty, I L R 5 Bom 338 
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Under the Orders m Council made in pursuance of the Foreign 
successive Foreign Jurisdiction Acts British courts have tionActs 
been established and British jurisdiction ib exercised in 
numerous foreign territories in respect not only of British 
subjects, but of foreigners, 1 e incases to which Parliamentary 
legislation would not ordinarily extend But this jurisdiction, 
though recognized, confirmed, supported, and regulated by 
Acts of Parliament, derives its authority ultimately, not 
from Parliament, but from powers inherent in the Crown or 
conceded to the Crown by a foreign State 1 

The jurisdiction arose historically out of the arrangements Origins of 
which have been made at various times between the Western jurisdic- 
Powers and the rulers of Constantinople These arrange- j““ eapi 
ments date from a period long before the capture of Con- tuiations 
stantmople by the Turks As far back as the ninth and 
tenth centuries the Greek Emperors of Constantinople granted 
to the Wanngs or Varangians from Scandinavia capitulations 
or rights of extra-territoriality, which gave them permission 
to own wharves, carry on trade, and govern themselves in 
the Eastern capital The Venetians obtained similar capitu¬ 
lations in the eleventh century, the Amalfians in 1056, the 
Genoese m 1098, and the Pisans in mo, and thenceforward 
they became extremely general When the Turks took 
Constantinople they did little to interfere with the existing 
order of things, and the Genoese and Venetian capitulations 
were renewed 2 The first of what may be called the modern 
capitulations was embodied in the Treaty of February, 153I, 
between Francis I of France and Soliman the Magnificent 

1 The first and most important section of tho Foreign Jurisdiction Act, 

1890 (53 & 54 Viet c 37), is in form a declaration as well as an enact 
ment Section 2 is in form an enactment only, and possibly the differenco 
was intentional 

a See the Introduction by J Theodore Bi nt to Early Voyages and Traiels 
m the Levant, pp 11,111—Publications of the Hakluyt Society Mr Rashdall 
has drawn nn interesting parallel between the self governing communities 
of foreign merchants in Oriental countries and the self governing communi¬ 
ties of foreign students which, at Bologna and elsewhere, were eventually 
developed into Universities (Universities of Europe m the Middle Ages, 

1 153) As to the jurisdiction over students at Bologna, seo ibid pp i78sqq 
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This treaty, although, as has been seen, it embodied no new 
principle, yet from another point of view marked a new and 
important departure in international law, if and so far as 
international law can be said to have existed at the beginning 
of the sixteenth century The modem capitulations nega¬ 
tived the theory that the ‘ infidel ’ was the natural and 
necessary enemy of a Christian State, and admitted the Maho- 
medan State of Turkey for limited purposes into the family 
of European Christian States At the same timo they recog¬ 
nized tho broad differences between Christian and Mahomedan 
institutions, habits, and feelings by insisting on the with¬ 
drawal from tho jurisdiction of the local courts of Christian 
foreigners who resoited to Turkish territory for the purposes 
of trade, and by establishing officers and courts with juris¬ 
diction over disputes between such foreigners 

The principles on which separate laws and a separate 
jurisdiction have been at times different and in different 
countries claimed on behalf of Western foieigners trading 
to tho East were enunciated, many generations afterwards, 
by Lord Stowell in a passage which has become classical — 

‘ It is contended on this point that the King of Great Britain does 
not hold the British possessions in tho East Indies in right of sovereignty, 
and therefore that the character of British merchants doos not neces¬ 
sarily attach on foreigners locally resident there But taking it that 
such a paramount sovereignty on the part of tho Mogul princes really 
and solidly exists, and that Great Britain cannot bo deemed to possess 
a sovereign right there, still it is to be remomberod that wherever even 
a mere factory is founded in the eastern parts of tho world, European 
persons trading under the shelter and protection of those establishments 
are conceived to take their national character from that association 
under which they live and carry on their commerce It is a rule of the 
law of nations, applying practically to those countries, and is different 
from what prevails ordinarily in Europe and the western parts of the 
world, in which men tako their present national character from the 
general character of the country in which they are resident And this 
distinction arises from tho nature and habit of the countries In tho 
western parts of the world alien merchants mix in the society of tho 
natives, access and intermixture are permitted, and they become 
incorporated to almost the full extent But in tho East, from the oldest 
times, an immiscible character has been kept up, foreigners are not 
admitted into the general body and mass of the society of the nation , 
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they continue strangers and sojourners as their fathers were —Dm 1 s 
amara suam non uiterimscuit undam Not acquiring any national 
character under the general sovereignty of the countiy, and not trading 
under any recognized authority of their own original country, they have 
been held to derive their present character from that of the association 
or factory under whobe protection they live and carry on their trade ’ 1 

The first of the capitulations granted to England bears Tho 
date in the year 1579, 2 anc l two years afterwards, in 1581, Company 
Queen Elizabeth established the Levant Company for the 
purpose of carrying on trade with the countries under tho 
Ottoman Porte In 1(105 the company obtained a new 
charter from James I, and this charter, as confirmed by 
Charles II, recognized by various Acts of Parliament, and 
supplemented by usage, constituted the basis of the Butish 
consular jurisdiction in the East until tho abolition of the 
Levant Company in 1825 3 

By the charter of King James, as continued by the charter 
of King Charles, the company was invested with exclusive 
privileges of trade in great pait of the Levant and Mediter¬ 
ranean seas, and with a general power of making by-laws 
and appointing consuls with judicial functions in all the 
regions so designated 

The charter of King James was altogether in the natuie 
of a prerogative grant from home, and was not founded on 

1 The Indian Chief, (1800) 3 Robinson, Adm Rep p 28 Sec also the 
remarks of Dr Lushmgton in the ease of the Laconia, (18(13) 2 Moo P 0 , 

N S , p 183 

1 The capitulations with England now in forte wue conlirmed by tho 
Treaty of tho Dardanelles 111 1809, and arc to he found in Hertslct’s Tnaties, 

11 34O, and in Aitelnson’s Treaties, third edition, vol \i, Appendix I 

s Tho statements in tho following paragraphs, as to the jurisdiction 
exercised by the officers of tho Levant Company, ue dmvtd jiaitly from 
a memorandum written for tho Foreign Office by the late Mr Hope Scott 
(then Mr J R Hope), by whom the Foreign Jurisdiction Act, 1843, was 
drawn [This memorandum, which at the date of the first edition of this 
book had not been published, is now printed as Appendix VI to Sir Henry 
Jenkyns’s British Rule and Junsdiction beyond the Seas ] See also tho case 
of The Laconia , Papayanm v The Russian Steam Navigation Company, 

2 Moo P C , N S , 161 As to the history of the fas van t Company, see 
Mr Bent’s Introduction to Early Voyages and Traiels in the Levant, noticed 
above, and the article on ‘ Chartered Companies ’ in tho Encyclopaedia of the 
Laws of England 

1691 CC 
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any recital of concessions made by the various sovereigns in 
whose dominions it was to take effect It did not expressly 
refer to any such concessions as the basis of a power to with¬ 
draw British subjects from the foieign tribunals, and such 
a power was apparently assumed even m cases in which those 
tribunals might, according to the local law, supply the legiti¬ 
mate forum The charter merely provided that there should 
be no infraction of treaties 

The mam strength of the coercive jurisdiction given by 
the charter appears, m Turkey at least, to have depended, 
on the one hand, upon the corporate character of the com¬ 
pany and the power which it thus had over its own members, 
and, on the other hand, upon its exclusive privileges of trade 
which enabled it to prevent the influx of disorderly merchants 
and seamen 

The charter did not contemplate the exercise of any criminal 
jurisdiction properly so called, nor any of a civil character 
in mixed suits These branches of the consular jurisdiction 
in the East arc probably of gradual acquisition, and perhaps 
were not claimed at the time when King James and King 
Charles granted their charters 

The jurisdiction conceded by the Sublime Porto was 
exercised mainly 1 by officers called consuls 2 , who were 
appointed by the Levant Company, and whose procedure 
was legulated by by-laws of the Company made undei powers 
very like those granted to the East India Company 

The Levant Company, with its exclusive privileges of 
trading and its indefinite legislative and judicial powers, 
closely resembled the East India Company, and the legal 

1 The jutisdiction was exercised also by the ambassador, who was 
appointed by tho Crown, but was until 1803 nominated and pmd by tho 
Levant Company Ho continual to be chief judge of tho consular couit 
down to 1857 

2 Of course the use of the woid ‘consul’ is of much older date, see 
Murray s Dictionary, and Hu Cangi, s v , and the Report of the Select 
Committee of tho House of Commons on Consular Establishments, 1835 
As to the French consuls in the Levant during and before the seventeenth 
century, see Masson, Hist du Commerce Francois dans k Levant, p xiv 
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difficulties which arose when the East India Company exten ded 
the exercise of its legislative powers beyond the staff of its 
factories illustrate Ihe technical difficulties which arose or 
might have arisen under the jurisdiction exercised by the 
consular officers of the Levant Company But, as the East 
India Company grew, the Levant Company dwindled, and 
m 1825 it was formally dissolved The Act which provided 
for its dissolution (6 Geo IV, c 33) enacted that thereafter 
all such rights and duties of jurisdiction and authouty ovei 
His Majesty’s subjects resorting to the poits of the Levant 
for the purposes of trade 01 otherwise as were lawfully exercised 
or performed, or which the various charteis or Acts, 01 any 
of them, authorized to be exercised and performed, by any 
consuls or other officers appointed by the Company, 01 which 
such consuls or other officers lawfully excicised and per¬ 
formed under and by virtue of any power or authority what¬ 
ever, should be vosted m and exercised and performed by such 
consuls and other officers as His Majesty might be pleased 
to appoint for the protection of the trade of His Majesty’s 
subjects in the ports and places mentioned in the charters 
and Acts 

The intention of the Act, doubtless, was to transfei to the 
consular officers appointed by the Crown all the powers 
formerly vested in the consular officers appointed by the 
Levant Company But it soon appeared that the dissolution 
of the Company materially mcicased the difficulty of tho 
task imposed on the consuls The authority which had 
previously supported them was gone, and the prescnptivc 
lespect which might formerly have attached to tho powers 
conferred by the charter was ckstmbed by tho necessity 
which had now arisen of testing those powers by the recog¬ 
nized principles of the English constitution 

In 1826 the law officers of the Crown threw doubts on 
the legality of tho general powers of fine and imprisonment, 
and of the power which had previously been hold to be vested 
m the consuls of sending back British subjects in certain 
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cases to this country, and thus the coercive character of the 
jurisdiction was greatly shaken 

Moreover, the Act of George IV had made no provision 
in lieu of the Company’s power of framing by-laws, and no 
method had been devised for meeting the difficulties arising 
out of a strict adherence to English jurisprudence and out 
of deviations from it by the consular tribunals 

And, lastly, the criminal and international jurisdiction had 
gradually assumed a form which the new state of affairs 
rendered 111 the highest degree important, but the exercise 
of which transcended such authority as the Company’s consuls 
might previously have claimed 
In 1836, eleven years after the dissolution of the Levant 
Company, an Act (6 & 7 Will IV, c 78) was passed to meet 
these difficulties It recited that by the treaties and capitula¬ 
tions subsisting between His Majesty and the Sublime Porte 
full and entire jurisdiction and control over British subjects 
within the Ottoman dominions 111 matteis 111 which such 
British subjects aie exclusively concerned was given to the 
British ambassadors and consuls appointed to reside within 
the said dominions, and that it was expedient for the protec¬ 
tion of British subjects within the dominions of the Sublime 
Porte in Europe, Asia, and Afuca, and likewise in the States 
of Barbary, as well as for the protection of His Majesty’s 
ambassadors, consuls, or other officers appointed or to be 
appointed by His Majesty for the protection of the trade of 
His Majesty’s subjects in the said ports and places, that 
provision should be made for defining and establishing the 
authority of the said ambassadors, consuls, or other officers 
And it went on to enact that His Majesty might by Orders in 
Council issue directions to His Majesty’s consuls and other 
officers touching their rights and duties in the protection of his 
subjects residing in or resoitmg to the ports and places men¬ 
tioned, and also directions foi theirguidanco in the settlement of 
differences between subjects of His Majesty and subjects of any 
other Christian Powder m the dominions of the Sublime Porte 
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The Act of 1836 was a complete failure, and rema ned 
a dead letter Its language and machinery were in many 
respects defective and open to objection 

British extra-tenitonal junsdiction in tho Levant was Failure of 
derived from two mam sources the authority of tho Sublime 1836, its 
Porte and the authority of the Clown of England Tho oauscs 
charters of James and Chailes ignored one of these sources, 
and used languago which seemed to treat the jurisdiction 
exorcised by the consular ofhccis of tho Levant Company as 
resting exclusively on the pieiogative of the Crown The 
language of the Act of 1825 was sufficiently general to include, 
and was perhaps intended to include, authonty derived from 
the Porte and from tho consent of othci European Powers, 
but the Act makes no specific reference to either of these 
sources Tho Act of 1836 eired in the opposite direction 
Its languago was so framed as to countenance tho theory, 
always disavowed by the English Government, that British 
ambassadors and consuls were in respect of then jurisdiction 
delegates of tho Poite, instead of being officers of the Ciown 
exercising powers concedtd to the Crown by tho Poite 
Again, the preamble, by referring specifically to the capitula¬ 
tions, and to cases 111 which British su bjects were exclusively con¬ 
cerned, tended to discredit those important parts of tho juris¬ 
diction which had arisen from usage or winch related to cases 
affecting foreign subjects under the protection of Great Britain 
Usage hacl played an important part in the development 
of British jurisdiction in the Levant At the outset that 
jurisdiction, as has been seen, did not include criminal juris¬ 
diction, properly so called, not civil jurisdiction 111 suits 
of a mixed character But by 183b the subject-matter of 
this jurisdiction appears 1 to have included, either generally 
and constantly or in some places and occasionally— 

(1) Crimes and offences of whatever kind committed by 
British subjects, 

(2) Civil proceedings where all parties were British subjects, 

1 According to Mr Hope Scott 
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(3) Civil jnoocedings where the defendant wan a Butish 
.subject and the plaintiff a subject of the Poite , and 

(4) Civil proceedings where the defendant was a British sub¬ 
ject and the plaintiff subject to another European Power 

And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subjects, but equally on behalf of 
subjects of othei Powers navigating under the flag, or claim¬ 
ing the protection, of Gieat Britain It must be borne m 
mind that the Ionian Islands were at that time under the 
protection of the British Government, and that cases in 
which Ionian islanders were concerned were apt to come 
before the consular courts at Constantinople and elsewhere 
in the Levant But, besides the Ionian islanders, there waB 
a motley crew of persons of different nationalities, hangers-on 
of the embassy and others, who for reasons more or less 
legitimate claimed British protection This was the origin 
of the class of protected persons refeired to in modern Orders 
in Count if under the Eoieign Jurisdiction Acts 1 

Lastly, the Act was so vaguely worded as to leave great 
room for doubt as to the powers conferred by it on the Crown, 
and particularly as to how far the Crown could in accordance 
with it exercise powers of legislation This was a matter of 
the gieatebt moment Under the capitulations the ‘ custom ’ 
of the English was to be observed on the decision of any suit 
or other difference oi dispute amongst the English themselves 
And in proceedings between English and Europeans the 
forum ret was customardy allowed to entail the application 
of English law to an English defendant, but a strict adherence 
to English jurisprudence had never been observed The law to 
be administered was so vague and uncertain that a power 
to declare and modify it had become imperatively necessary 
Foreign The Act of 1836 was repealed and superseded by the 
tionVct Foreign Jurisdiction Act of 1843 (6 & 7 Viet c 94) This 
of 1843 

1 It 18 well known how scandalously the privilege of claiming foreign 
protection has been abused in places like Tangier As to the restrictions 
placed on this privilege m Turkey see Young, Corps de Droit Ottoman, 11 230 
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Act, the provisions of which arc now embodied in the Foreign 
Jurisdiction Act, 1890 (53 & 54 Viet c 37), was as conspicuous 
a success as its predeeessoi was a conspicuous failure Its 
merits were that its recitals were sufficiently comprehensive 
to cover all possible sources of oxtra-tciritorial jurisdiction, 
and that its enacting words embodied a toimula of great 
simplicity, and yet sufficiently elastic to cover all modes in 
which extra-territorial jurisdiction need be cxeiused The 
theory on which the Act proceeded was that, 111 places beyond 
the Queen’s dominions where the Queen had jurisdiction, 
she ought, with respect to the peisons undet that junsdiction, 
to be in the same position as that which she occupies in 
a terntoiy acquired by conquest or cession, that is to say, 
ought to havo full power of legislating by Order in Council 
The Act recited (as the Act of 1890 now recites) that by 
treaty, capitulation, grant, usage, sufferance, and other lawful 
means Her Majesty hath power and junsdiction within divers 
countries and places out of Her Majesty’s dominions, and 
that doubts havo arisen how fai the exercise of such power 
and jurisdiction is contiollcd by and dependent 011 the law 
and customs of this realm, and it is expedient that such 
doubts should be removed It then declared and enacted, 
in terms reproduced by the Act of 1890, that ‘ it is and shall 
be lawful foi Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction which Her Majesty now hath, oi may 
at any time hereafter have, within any country or place out 
of Her Majesty’s dominions 111 the same and as ample a 
mannei as if Her Majesty had acquned such power or juris¬ 
diction by the cession or conquest of territory ’ 

To illustrate the effect of this enactment by a concrete 
instance, the King has, with respect to the jurisdiction exer¬ 
cisable by him at Shanghai, a place within the territorial 
limits of the empire of China, the same power as he has in 
Hong Kong, a British Crown colony outside the territorial 
limits of China and acquired by cession 

Under the Foreign Jurisdiction Act of 1843, and the various 
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enactments which have been passed toi amending and 
extending it, and which are now embodied in the Consolida¬ 
tion Act of 1890, consular and other judicial officers have 
been established m all paits of the world where the sovereign 
Power is non-Christian, and extensive codes of law have been 
framed for their guidance 1 In most cases the law adopted 
lias been the English law, with the necessary modifications 
and simplifications , but at Zanzibar, which is much resorted 
to by natives of India, and from officers at which place an 
appeal is given to the High Court of Bombay, the law applied 
is the law of British India 1 A similar course was adopted 
in the Persian Coast and Islands Urdu 111 Council, 1889 * 

Three stages may be tiaced 111 the history of the Foreign 
Jurisdiction Acts 

During the first stage they were applied exclusively to 
territories under legulai Governments to whom consular 
officers were accredited, and where consular jurisdiction was 
exercised concurrently by the officers of other European 
States Practically they were only applied to non-Chnstian 
countnes, such as Turkey, Persia, and China ‘Such coun- 
tnes,’ as Mr Westlake has obsuved, 1 ‘have civilizations 
differing fiom European, and, so fat as they are not Mahome- 
(lan, from those of one another The Europeans or Americans 
m them form classes apart, and would not feel bafe under 
the local administration of justice which, even were they 
assured of its integrity, could not have the machinery neces¬ 
sary for giving adequate protection to the unfamiliar interests 
arising out of a foreign civilization They were therefore 
placed under the jurisdiction of the consuls of their respective 
States, pursuant to conventions entered into by the latter 
with the local Governments 5 

Turkey was the first country to which the Foreign Juns- 

1 See the Orders in Council printed in vol v of the Statutory Rales and 
Orders Revised 

2 See the Zanzibar Order in Council, 1897 Stat R and 0 Rev v 87 

3 Slat R and 0 Rev v 667 

‘ Chapters on Principles of International Law , p 102 
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diction. Acts were applied, and the jurisdiction exercised by Anoma- 
British authorities m Turkey is now regulated by the Ottoman poh i tlon 
Order in Council, 1899, 1 which extends to all the dominions of 
of the Ottoman Porte, including Egypt 

The Anglo-French Convention of 1904 virtually recognized 
the predominant position of the British Government m 
Egypt, but Egypt has not become a British protectorate, 
as Tunis has become a French protectorate, and consequently 
Egypt is still subject to the regime of the Capitulations The 
evils arising out of that regime were forcibly described 
by Lord Cromer 111 his reports on Egypt for the years 1904 
and 1905 2 Egypt, he remarked, stands m the unique position 
of an Oriental country which has assimilated a very consider - 
able portion of European civilization, and which is mainly 
governed by European methods, but which at the same time 
possesses 110 machinery for general legislation, such as is 
possessed by the various states which, in judicial and adminis¬ 
trative matters, it is taking as its model At present no 
change can be made 111 any law applicable to Euiopeans 
without the unanimous consent of nearly all the Powcis of 
Europe and the United States of America, and experience 
shows that it is practically impossible to obtain this consent 
even in matters of minor importance So long as legislation 
was conducted by diplomacy, and so long as fifteen separate 
Poweis each possessed the light of liberum veto on each new 
legislative proposal, he regarded any attempt to introduce the 
reforms, of which the country stands so much in need, as prac¬ 
tically hopeless The remedy which he suggested was the crea¬ 
tion of a special legislative body, representative of European 
foreigners in Egypt, and capable of making laws to bind them 3 

1 Stat R and 0 Rev vol v, p 742 When Tunis became a French pro¬ 
tectorate it was excluded from the operation of the Ottoman Order in 
Council then in force As to the consular courts and jurisdiction in Turkey 
see Young, Corps de Droit Ottoman, 1 279 

* Egypt, No 1 (1905), Cd 2409 , Egypt, No 1 (1906), Cd 2817 

* The capitulations do not apply to the Soudan, which is practically 
a British protectorate 
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Second After the Foieign Jurisdiction Act had been applied to 
applica countries like Turkey, it became necessary to extend the 
barbarous s y s * em °f foreign jurisdiction to barbarous countries not 
countries under any settled government By an Act of 1861 (24 & 25 
Viet c 31) 1 the colonial authorities of Sierra Leone were 
empowered to exercise jurisdiction in the uncivilized terri¬ 
tories adjoining that colony And by an Act of 1863 (26 & 
27 Viet c 35) 1 similai provision was made with respect to 
territories adjoining the Cape Colony A more important 
departure in this stage was marked by the passing of the 
Pacific Islanders Protection Act of 1875 (38 & 39 Viet c 51) 
By tins Act Hei Majesty was empowered to cieate by Order 
in Council a court of justice with civil, criminal, and admiralty 
jurisdiction over Her Majesty’s subjects within certain islands 
and places in the Western Pacific, with power to take cogni¬ 
zance of all crimes and offences committed by Hei Majesty’s 
subjects within any of those islands and places Three years 
later power was given in more general terms to bring places 
not within the dominions of any settled government under 
the operation of the Foreign Jurisdiction Acts By s 5 of 
the Foreign Jurisdiction Act, 1878 (41 & 42 Viet c 67), 
now reproduced by s 2 of the Foreign Jurisdiction Act, 1890, 
it was enacted that m any country or place out of Her 
Majesty’s dominions in or to which any of Her Majesty’s 
subjects were for the time being resident or resorting, and 
which was not subject to any Government from whom Her 
Majesty might obtain power and jurisdiction by treaty, or 
any of the other means mentioned m the Foreign Jurisdiction 
Act, 1843, Her Majesty should, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects 2 for the 
time being resident in or resorting to that country or place, 
and the same should be deemed to be power and jurisdiction 

1 This Act is still in force, but may be revoked or varied by an Order 
in Council under the Foreign Jurisdiction Act, 1890 (see 53 & 54 Viet 
c 37, s 17) 

* Note that the jurisdiction under these enactments is expressly confined 
to British subjects 
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had by Her Majesty therein within the Foreign Jurisdiction 
Act, 1843 

An important stage was reached when the Foreign Juris- Third 
diction Acts were applied to protectorates In territories to a*pphca 
which the Pacific Islanders Protection Act applies, such as 
Samoa, British officers and French or German officers may torates 
be exercising jurisdiction side by side But 111 their thud 
stage the Foreign Jurisdiction Acts have been applied to 
certain teintories m Africa which are under the exclusive 
protectorate of England m this sense, that their chiefs are 
debarred from entei taming diplomatic relations with any otliei 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised within the territories is monopolized 
by officers of the British Government instead of being exercised 
by them concurrently with officers of other European States 

The term ‘ protectorate ’ acquired international lecogmtion Recogm- 
111 the proceedings of the Berlin Conference of 1885, when African 
it was stipulated (by Art 34 of the Acte General) that any Crates 
Power which might thereafter either acquire possession of ^ n ® e c r rlin 
or assume a protectorate over, any territory on the coast enco 
of Africa, should notify the same to the other signatory 
Powers, in order to give them an opportunity of putting 
forward any claim to which they might conceive themselves 
entitled This stipulation did not apply to annexations or 
protectorates m the interior 1 

Immediately after the signature of the general Act of Charter to 
Berlin, the Emperor William granted to the German Colomza- uolomza 
tion Society m East Africa a charter of protection, in which g“" cty 
he spoke of territories which by certain traders had been 
ceded to him for the Geiman Colonization Society, with 
‘territorial superiority,’ 2 and granted to the Society, on 

1 The general Act of Berlin is to be found in Hertslct, Map of Africa by 
Treaty, 1 20 There are several references to protectorates in other articles 
of the Act of Berlin, and also in tho subsequent Brussels Act with rospect 
to the African Slave Tiade, Hertslet, 1 48 

* The word used in the charter is ‘ Landeshoheit,’ and is translated m 
Hortslet’s Map of Africa by Treaty as ‘ sovereign rights ’ 
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certain conditions, the authority to exercise all lights arising 
from their treaties, including that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojourning there for com¬ 
mercial or other puiposes 1 

As to the legal and international effects of this charter and 
| of the later imperial Act of April, 1886, by which the charter 
has apparently been superseded, many questions have been 
raised by writers on international law both 111 this country 
and on the Continent 2 Have the territories to which they 
apply become German teiritoiy 111 a sense which imports all 
tho rights and responsibilities of territorial sovereignty 9 Or 
are they merely subject to a German protectorate, implying 
a lesser degree of soveieignty and responsibility 9 

In considering these questions it must lie borne in mind 
that Germany had 111188b piactu ally no colonial experience 
England, with her vast system of colonies and dependencies, 
and with hei factories and mercantile establishments in overy 
pait of the world, is familiar with the several distinctions 
for legislative, judicial, and executive purposes between the 
British dominions as a whole and the places outside the British 
dominions 111 which British jurisdiction is exercised , between 
tho United Kingdom and the colonies and dependencies 
which, with the United Kingdom, make up the British 
Empire, and are sometimes desenbed collectively in Acts 
of Parliament as Butish possessions , and lastly, between the 
several classes of British possessions , and with the mode in 
which, oxtent to which, and conditions under which imperial 
authonty may be exercised in places belonging to each of 
these categories Germany, when the present empire was 
formed, had no colonies, and few important mercantile settle¬ 
ments m foreign countries, and the constitution of the empire 
contained no provision foi the mode in which authority was 

1 Hertslet, Map of Africa by Treaty, 1 303 

* feea,c g , Hall Foreign Jurisdiction of the British Crown, part 111, chap 3 , 
Westlake, Chapters on the Principles of International Law, p 177, Despagnet, 
Kssai sur les Protectorate, chap 111 
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to be exercised in any possessions or colonies which might 
subsequently be acquired Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or European territories—the 
Reichsgebiet proper—and their new acquisitions beyond the 
seas , and the tendency was to distinguish these latter by 
the collective name of protected territory, or ‘ Schutzgebiet ’ 

It was not unnatural that this appellation should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed, as to whether they were or 
were not to be treated, for inteinational purposes, as German 
territory , as to whethei the natives were 01 wei e not German 
subjects, and generally as to the natme and extent of the 
rights claimed and responsibilities assumed by the German 
sovereign within these regions Afucan protectorates are 
still in a transitional and expcumental stage, and it is not 
always easy to give a precise answer to questions of this kind 
The Gorman Protectorate in East Afuca, with its double 
government by the Impellal Crown and by a chartered 
company, was a political experiment resembling m its nature, 
and perhaps consciously modelled on, the eailier form of 
British rule in India The vagueness of language of the 
German charter and Act finds a close parallel m the vagueness 
of language of the English Regulating Act of 1773, and this 
vagueness is probably attributable 111 each case to the same 
causes As Sir James Stephen has remarked, 1 the authors 
of the Regulating Act ‘ wished that the King of England 
should act as the sovereign of Bengal but they did not wish 
to proclaim him to be so ’ 

The questions which were raised with reference to the Questions 
German protectorate claimed m 1885 may be raised, and Jj^wh 
have been raised, with reference to the English protectorates m 
established m various parts of Afuca over regions occupied Africa 
by uncivilized tribes The term ‘ protectorate,’ it has been 
1 Nuncomar and Impeij, 11 129 
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observed, implies a protecting State and a protected State 
How can it be applied to uncivilized regions where there is 
110 organized State to protect ’ In what respects does a pro¬ 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty n The tenuity of the distinction 
between a protectorate of this kmd and territorial sovereignty 
was well illustrated by the Jameson case of 1896 In that 
case the expedition started from two points, one of which, 
Mafcking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was within the Bechuanaland Protectorate 
The Lord Chief Justice, in charging the jury, 2 intimated 
clearly that in his opinion the latter of these places, as well 
as the former, must, at all events for the purposes of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Viet c 90, s 11), be treated 
as if it were within the limits of Her Majesty’s dominions 


1 The following arc illustrative specimens of treaties mado with native 
chiefs in Africa — 

‘ [name of chief ] hereby dc< lares that he has placed himself and all his 
territories, countries, peoples, and subjects under the protection, rule, and 
government of the Imperial British East Africa Company, and has ceded 
to the said Company all its [qu his] sovereign rights and lights of govern¬ 
ment over all Ins U mtoru s, countries, peoples, and subjects in consideration 
of the said Company granting the protection of the said Company to him, 
his territories, countries, peoples, and subjects, and extending to them 
the benefit of the rule and government of the said Company And he 
undertakes to hoist and recognize the flag of tho said Company ’ Hcitslct, 
Map of Africa by Treaty, 1 166 

‘ We, the undersigned Sub Chiefs, acting for and on behalf of tho 
Wanyassa pcoplo living within [specified limits], most earnestly beseech 
Her Most Gracious Majesty the Queen of Great Britain and Ireland to 
take our country, ourselves, and our peoples under hor special protection, 
we solemnly pledging and bindmg ourselves and our peoples to observe 
tho following conditions — 

‘ 1 That we give, over all our country within the above dcscubcd limits, 
all sovereign rights, and all and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious MajcBtv the Queen [&c ] 
for all time coming ’ Hertslot, 1 188 

It is difficult to see what residuum of sovereignty remams after these 
cessions 

* Times, July 29, 1896 
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And this might, perhaps, reasonably be held, for the nature 
of the sovereignty exercised by the British Ciown within the 
protectorate was such that the British Crown and its agents 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbour¬ 
ing territory, and consequently such an aggression was within 
the mischief of the Act 1 It must be remembered, howe\er, 
that the points of law arising m the Jameson case were not 
fully argued, and that the language of a charge to the jury 
cannot always be construed with the same strictness as the 
language of a judgement The law was laid down in the 
Jameson case with reference to the construction of a paiticular 
statute, and the propositions embodied in the chief justice’s 
charge must not receive too wide an application It seems 
clear that for ordinary purposes the territory of a protectorate 
is foreign and not British territory If this were not so, 
orders for establishing and regulating the jurisdiction exer¬ 
cisable within it by British authorities could not be made 
under the Foreign Jurisdiction Act Perhaps it would be 
accurate to say that for the purposes of municipal law the 
territory of the Bechuanaland Protectorate is not, but for 
the purposes of international law must be treated as if it were, 
part of the British dominions The line of division is thin, 
but it exists, and it has its utility If the objection is raised 
that protectorates of this kind are inconsistent with previously 
received rules and formulae of international laws the answer 
is that they have been found by practical experience to pro¬ 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference, that inter¬ 
national law is an understanding between civilized nations 
with respect to the rules applicable to certain existing facts , 
that it is in a state of constant growth and development, 
and that when new facts make their appearance the appro¬ 
priate rules and formulae will speedily be devised 2 

1 See the Order in Council as to jurisdiction in the protectorate, below, p 405 

a The terms ‘ protectorate ’ and ‘ sphere of mfluenco ’ have sometimes 



4oo 


GOVERNMENT OF INDIA 


[CH 

Persons The application to protectorates of the Machinery of the 
whom Foreign Jurisdiction Acts has brought into greater prominence 

consular ^ q uefi tion as to the classes of persons with respect to whom 

jurisdic 1 1 1 

tion is the jurisdiction exercised in accordance with those Acts can 

able be or ought to bo exercised The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated As the jurisdiction is derived from an arrange¬ 
ment between the British Crown and the territorial sovereign, 
it clearly can be made exercisable m the case of persons under 
cither of those authorities But m the temtories where it 
was lust exeicised, it was required for the protection of 
foreigners, and was not intended for, and was not exercised 
m the case of, subjects of the territorial sovereign The 
classes of persons foi whom it was intended were either 
Bntish subjects or persons entitled to the political protection 
of the British Crown And the Ottoman Order m Council 
of 1899 (Articles 16-19), hko other Ordeis 111 Council framed 
on the same lines, includes British-protected persons in its 
definition of British subjects (Art 3) and orders provision for 
the registration of British subjects as so defined In the 

been loosely treated ns synonymous But the latter term has inertly a 
negative meaning It implies an engagement between two States, that 
one of them will abstain from inf11 fering or exercising influence within 
certain ttintones, which, as between the contracting parties, aro reserved 
for the operations of the other Such an engagement does not of itself 
involve the exercise of any powers or the assumption of any responsibility 
by t itht r Stato within the spheic of influence leserved to itself But the 
exclusion of lnfcifcrcnce by one of the States within a particular territory 
may involve the assumption by the other of some degree 1 of responsibility 
for the maintenance of order within that territoiy Thus a sphere of 
influence is a possible protectorate, and tends to pass into a protectorate, 
just as a protectorate tends to pass into complete sovereignty The chict 
use of establishing a sphere of influence appears to bo to mimmizo tho 
risk of war arising fiom scrambles for tcrntoiy, and to obviate the necessity 
for effee tive occupation as a bar to annexation or encroachment by u, 
competent State But the arrangement on which a ‘ sphere of influence ' 
is based has, of itself, no international validity, and is not binding except 
on such States as arc paities to the arrangement Tho phrase was invented 
to meet a transient state of things, and is pcihaps tending to become 
obsolete. 
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case of the Laconia , 1 which was between British subjects 
and Russian subjects in respect of a collision between a British 
and a Russian ship, it was found by the Judicial Committee 
of the Privy Council that the Ottoman Government had 
long acquiesced in allowing the British Government jurisdic¬ 
tion between British subjects and subjects of other Christian 
States exercised by means of consular courts, and that whilst 
there was no compulsory power in a British court in Turkey 
over any but British subjects, a Russian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign 
The decision in the Laconia case applied to a state of cir¬ 
cumstances where there were several Powers exercising extra¬ 
territorial jurisdiction in the territories of the same State 
It requires modification m its application to the conditions 
of a protectorate The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a State implies the assumption of responsi¬ 
bility both for the safety and for the good conduct of foreigners 
who resort to the territories of the protected State and who 
are not subjects of the protecting State, that is to say, for 
matters which, m the case of an independent State, are dealt 
with by diplomatic intervention And, except where the 
local law and administration of justice are m full conformity 
with European standards, this responsibility cannot be effec¬ 
tively discharged unless the courts of the protecting Stato 
exercise jurisdiction over such foreigners 
Conversely, when the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
administration of justice in accordance with Western ideas, 
the necessity for consular courts of other Western Powers 
disappears Thus, when Franco established a protectorate 
over the regency of Tunis and set up French courts in the 
regency, the Queen consented to abandon her consular juris¬ 
diction, with a view to British subjects in the regency becoming 
1 (1863) 2 Moo P C , N S , 161 , 33 Law Journal, N S,P M & A 11 
1891 Dd 
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justiciable by those French courts under the same condi¬ 
tions as French subjects 1 

Accordingly, the assumption of an exclusive protectorate 
seems to imply the exercise of jurisdiction over foreigners 
and the exclusion of the jurisdiction of foreign consular 
courts, and in the opinion of the latest authorities on inter¬ 
national law jurisdiction over foreigners is, in such protec 
torates, legally exercisable 1 

The mode in which the powers exercisable under the Foreign 
Jurisdiction Act have been applied to uncivilized regions, 
and have been gradually extended in their adaptation to 
protectorates, may be illustrated by the Orders m Council 
which have at various times been made for different regions 
m Afnca 

A comparatively early stage in the process of development 
is icprcsented by an Order of i 88 q 1 under which ‘ local juris¬ 
dictions 5 could bo constituted where necessary The Order 
declared that the powers confeired by it within a local juris¬ 
diction was to extend to the persons and matters following, 
111 so far as by treaty, grant, usage, sufferance, or other lawful 
means Her Majesty had powder or authority in relation to 
such persons and matters, that is to say — 

(1) British subjects as defined by the Order, 

(2) The property and personal and proprietary rights and 
obligations of British subjects within the local juris¬ 
diction (whether such subjects were or were not within 
the jurisdiction), including British ships with their boats 
and the persons and property on board thereof, or 
belonging thereto, 

(3) Foreigners, as defined by the Order, who should submit 

1 Tho British consular jurisdiction established in Tunis under the Ton ign 
Jurisdiction Acts was expressly abolished by tho Order m Council of Deccm 
her 31, 1883 

* Sec, 0 g , Westlake, Chapters on Principles of International Law, p 187 , 
International Law, Part I, Peace, chap vi 

3 The Africa Order in Council, 1889 Stat R and 0 Rev, vol v, p 1 
This Order and tho amending Order of 1892 have been practically superseded 
by tho Orders of 1902 for British Central Africa and British East Afnca 
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themselves to a court, in. accordance with the provisions 
of the Order , 

(4) Foreigners, as defined by the Order, with respect to 
whom any State, kmg, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty 

The term ‘ British subject ’ was defined as including not only 
British subjects in the proper sense of the word, but also 
any persons enjoying Her Majesty’s protection and, in par¬ 
ticular, subjects of the several princes and States in India 
in alliance with Her Majesty, residing and being in the parts 
of Africa mentioned in the Order 1 The term ‘ foreigner ’ 
was defined as meaning a person, whcthei a native or subject 
of Africa or not, who was not a Butish subject within the 
meaning of the Order 

Whether the Order authorized the exercise of criminal 
jurisdiction over ‘ foreigners ’ seems open to doubt, and the 
exercise under it of civil jurisdiction 111 respect of a * foreignei ’ 
was expressly declared to require his specific consent in each 
case, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub¬ 
ject the foreigner was 

These restrictions on the exercise of jurisdiction over 
foreigners were soon found to be incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 
1892 This Order, after reciting in the usual terms that, by 
treaty, grant, usage, sufferance, and other lawful means, 
Her Majesty the Queen had power and jurisdiction 111 the 
parts of Africa mentioned in the Order of 1889, went 011 to 
recite that— 

1 This language is m accordance with the terms of the enactment which 
is reproduced by s 15 of the Foreign Jurisdiction Act, 1890, and which was 
passed before the Interpretation Act, 1889 
Dd 2 
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‘ By tho general Act of the Conference of Berlin signed in 1885 the 
several Powers who were parties thereto (in this Order referred to as 
the Signatory Powers) declared, with respect to occupations in Africa 
by any of the Signatory Powers, that the establishment of authority in 
protected territories was an obligation resting upon tho respective pro¬ 
tecting Powers, and that, in order to tho due fulfilment of the said 
obligations, as respects territories and places within the limits of tho 
Order of 1889, which Her Majesty should have declared to be under 
the protection of Her Majesty, it was necessary that tho subjects of the 
Signatory Powers, other than Her Majesty, should be justiciable under 
that Order in like manner as British subjects, and that fortius purpose 
the provisions of the Order referring to Butisli subjects should, as far 
as practicable, bo extended to the subjects of those Powers ’ 

It then proceeded to enact that— 

‘ Where Her Majesty has declared any teiritory or place within the 
limits of tho Africa Order in Council, 1889, to be a protectorate of Her 
Majesty,the provisions of that Order having reference to British subjects, 
except Part XIV thereof, 1 shall extend in like manner to foreigners 
to whom this Order applies, and all such foreigners shall be justiciable 
by the courts constituted by the said Order for the protectorate under 
the same conditions as British subjects, and to the extent of the juris¬ 
diction vested by law 111 those couits , and Part XII 2 and so much of 
the rest of tho Older as requires the consent of any foreigner as a con¬ 
dition of the exercise of jurisdiction shall be of no force or effect in the 
protectorate so far as inspects foreigners to whom this Order applies ’ 
The Order defined the expression ‘ foreigners to whom this 
Order applies ’ as meaning subjects of any of the Signatory 
Powers, except Her Majesty, or of any other Power which 
had consented that its subjects should be justiciable under 
the Africa Order of 1889 and the Order of 1892 

It will be seen that the jurisdiction exercisable under the 
Orders of 1889 and 1892, though very extensive in its scope, 
was still personal m its character 

These Orders were framed by the Foreign Office But m 
the meantime the Colonial Office had been framing Orders 
which proceeded on different and bolder lines, and which 
appear to give jurisdiction in general terms, without distinction 
between British subjects and foreigners, and without reference 
to any acquiescence or consent, express or implied The 

1 Part XIV provides for tho registration of British subjects 
a As to civil jurisdiction over foreigners with the consent of themselves 
or their Governments 
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Ordei made for the Bechuanaland Protectorate on May 9, 
1891, 1 after reciting that the territories of South Africa 
situate within the limits of the Older as described were under 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
had power and jurisdiction 111 those territories, enacted as 
follows —- 

‘ II The high commissioner may, on Her Majesty’s behalf, exercise 
all powers and jurisdiction which Her Majesty, at any tuno before or 
after the dato of this Order, had or may have within the limits of this 
Order, and to that end may take or cause to bo taken all such measures, 
and may do or cause to be done all such matters and things within the 
limits of this Order as are lawful, and as m the interest of Her Majesty’s 
service he may think expedient, subject to such instructions as ho may 
from timo to time receive from Her Majesty 01 through a secretary of 
state 

‘ III The high commissioner may appoint so many fit persons as in 
the interost of Her Majesty’s service ho may think necessary to bo 
deputy commissioners, or resident commissioners, or assistant com¬ 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within which such officers shall respec¬ 
tively discliaige their functions 

‘ Every such officer may exercise such powers and authorities as the 
high commissioner may assign to him, subject nevertheless to such 
directions and instructions as the high commissioner may from time to 
timo think fit to give him 

‘ The appointment of such officers shall not abridge, alter, 01 affect 
the right of the high commissioner to oxecuto and discharge all the 
powers and authorities hereby conferred upon him 

‘ The high commissioner may romovo any officer so appointed 

‘ IV In the exercise of the powers and authorities hereby confined 
upon him, the high commissioner may, amongst other things, from time 
to tune, by proclamation provide for tho administration of justice, the 
raising of revenue, and generally for the peace, order, and good govern¬ 
ment of all persons withm tho limits of this Order, including the pro¬ 
hibition and punishment of acts tending to disturb the public peace 

‘ The high commissioner in issuing such proclamations shall respect 
any native laws or customs by which the civil relations of any native 
chiefs, tribes, or populations under Her Majesty’s protection are now 
regulated, except so far as the same may be incompatible with the due 
exercise of Her Majesty’s power and jurisdiction 

‘ VII The courts of British Bechuanaland shall have in respect of 
matters occurring within the limits of this Order the same jurisdiction, 

1 Slat R and O Rev , vol v, p 109 
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civil and criminal, original and appellate, as they respectively possess 
from time to time in respect of matters occurring within British 
.Bochuanaland, and tho judgements, decrees, orders, and sentences of 
any such court made or given in the exercise of the jurisdiction hereby 
conferred may be enforced and executed, and appeals therefrom may 
be had and piosecuted, in tho same way as if the judgement, decree, 
order, or sentence had been made or given under the ordinary jurisdic¬ 
tion of the court 

‘ But the jurisdiction heroby conferred shall only be exercised by such 
courts, and in such manner and to such extent, as the Governor of 
British Bcchuanaland shall by proclamation from time to time direct ’ 


Tho Matabeleland Order in Council, 1894, now superseded 
by the Southern Rhodesia Order in Council, 1898, was framed 
on similar principles, and the same principles have been 
followed in the Orders which have since been made for different 
parts of South, East, and West Africa They set up high 
couits and make administrative and legislative arrangements 
hardly distinguishable in then character from those adopted 
foi iegions which have been formally incorporated in the 
King’s dominions 1 

C'onclu The geneial conclusions as to the classes of persons and 

juris die t0 cascs W1 th respect to which jurisdiction may be exercised by 

tion under C0U1 established by Orders m Council m accordance with 

Foreign 

Junsdie the Foreign Jurisdiction Acts appeal to be— 
tion Acts I ipj le p imci pi es 0I1 w } uc h the jurisdiction rests do not 
exclude its exercise with respect to any classes of persons 
being the subjects, or under the authority, of the State 
which establishes the court, or of the State m whose territory 
the court is established, or any classes of cases, whether 
civil or criminal 

2 But m practice the jurisdiction, being required mainly 
for the protection of foreigners, is not usually exercised in 


1 Six tho Africa Order printed in Stat R and 0 Rev , vol v The Orders 
in Council made for tho ‘ hinterland ’ protectorates adjommg British colonies 
on tho West Coast of Afuca have, instead of defining tho jurisdiction exer¬ 
cisable in protectorates, transferred the powers of legislating for them to tho 
legislature of the adjacent Bi ltish colony The legislation under these powers 
is cither specific or simply applies the colonial law In some cases ] unsdiction 
appears to be oxercisable over all persons In other cases it ib left with 
the chiefs, subject to the direction and control of the British authorities 
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disputes between natives of the country or in criminal pio- 
ceedings which do not affect foreigneis 

3 As respects persons who are not subjects either of the 
State which establishes the couit, or of the State 111 whose 
territory the court is established, the exercise of the juris¬ 
diction, according to the view adopted 111 framing most of 
the Orders in Council, requires consent, express 01 implied, 
on the part of those persons oi of the States to whom they 
belong, but a general consent to the exeicise of jurisdiction 
over all or any of the subjects of any State may be implied 
by acquiescence, or by such acts as the recognition of a pro¬ 
tectorate 

4 In the case of certain protectorates m Africa the juris¬ 
diction has been given 111 more general and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in which territorial jurisdiction 
is exercisable 1 

5 The Order in Council can limit and define in any 
manner which may be considered expedient the classes of 
persons and cases with respect to which juiisdictioii is to be 
exercised 

In considering the application of the foregoing principles Applica- 
to India, the chief differences to be borne in mind aro — principles 

(1) The limitations on the powers of the Indian Legisla- t0 
tuie, by which is meant the authority described in Acts 

of Parliament as ‘ the Governor-General in Council at 
meetings for the purpose of making laws and regula¬ 
tions ’, 

(2) The special relation in which the Government of India, 
as representative of the paramount Power, stands to 
the Native States 

1 Tho references to native law and custom m some of these Orders clearly 
show that jurisdiction was intended to be exorcised under them in cases 
between natives of the country Ror a very curious dlustration of tho mode 
in which this kind of jurisdiction has been oxercised on tho West Coast 
of Africa, see I anti Customary Laws, by J M Sarbah (London, 1897) 
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The Indian Legislature is the creation of statute Its 
powers are derived wholly from Acts of Parliament, and are 
limited with icference to persons, places, and subject-matter 
by the Acts of Pailiamcnt by which they are conferred 
Section 43 of the Government of India Act, 1833 (3 & 4 
Will IV, c 85), empowered the Governor-General in Council 
to make, subject to certain restrictions, ‘ laws and regulations 
foi repealing, amending, 01 altering any laws or regulations 
whatever then m force, or thereafter to be in force, in the 
said territories (1 e the temtones under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all persons, whether British or 
native, foreigneis or otheis, and foi all courts of justice, 
whether established bj His Majesty s chaitcrs or otherwise, 
and the jurisdictions thereof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and foi all servants of the said Company 
within the dominions of punces and States in alliance with 
the said Company ’ (1 c the East India Company) 1 * * 4 


1 As to the powers cveicisahli under this section the following opinion 
was given to the Eist India Company 111 18,9 — 

‘ Wo think the Legislative Council has powei to mate laws to provide 
for the punishme nt of offences in cases here contemplated The Legislative 
Council has power to piss laws enacting and declaiing that crimes and 
offenus committed m the leintones of princes or States m India adjacent 
to the Bntish temtones by peisons, the native subjetts of and owing 
obedience to the laws of such British territories, shall be liable to be tried 
and punished as if committed within the local limits of the British territories 
Crimes and offences against the State, xnd the crimes of forgery, coming, 
&c , might frequently be committed without the limits of the Company’s 
terntories Indeed, by the existing laws, British subjects arc liable to 
be tried 111 the supremo eouits for offences committed anywhere within 

the Company’s limits We do not consider the afhimative clause m 3 & 

4 Will IV, c 85, s 43, giving the power to the Legislative Council to make 
laws “ for all servants of the said Company within the dominions of princes 
and States in alliance with the said Company,” as restraining the Legislative 
Council from making laws for tho purposes in question, but as either 
perhaps unnecessary or as meant to remove all doubt as to the power 
to bind servants of the Company in the particular case specified, who 
might not be (as occasionally happens) either natives or subjects of the 
British terntories or British subjects of Her Majesty 

‘ Wo think that the Legislative Council has power m the same manner 



v] BRITISH JURISDICTION IN NATIVE STATES 409 

This section has been superseded by the Indian Councils 
Act, 1861, and has been repealed, but is still of importance 
as the enactment under which the Penal Code of i860 was 
made 

The enactments on which the powers of the Indian Legis¬ 
lature now depend are the Indian Councils Act, 1861, as 
supplemented by an Act of 1865 and an Act of 1869, and 
explained by an Act of 1892 

Section 22 of the Indian Councils Act, 1861 (24 & 25 Viet 
c 67), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations foi 
repealing, amending, or altering any laws or regulations 
whatever ‘ now in force or hereafter to be m force 111 the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native, foieigners or others, and for all couits of 
justice whatevor, and for all places and things whatever, 
within the said territories, and for all servants of the Govern¬ 
ment of India within the dominions of princes and States in 
alliance with Her Majesty * 

Section 1 of the Government of India Act, 1865 (28 & 29 
Viet c 17), after reciting that the Govcrnor-Geneial 111 
Council had power to make laws and regulations for all 
persons, Butish or native, within the Indian dominions, and 

to provide for tho trial and punishment of crimes and offences committed 
upon tho high seas, enacting ami declarmg them to be offences of the sarno 
quality and triable and punishable as if they had been committed on land, 
as has been done as to offences committed at sea by British statutes It 
would, of courso, be proper to limit the application of such a law to persons, 
natives and subjects, owing obedionce to tho laws of the British territories 
For piracy, &c , provision has been made by existing laws 

(Signed) J C imps ell, 

R M Rot ie, 

R Spankie, 

James Wiuram 

‘Temple, January 30, 1839 ’ 

But it is difficult to reconcile this opinion with the opinion subsequently 
given as to the inability of the Indian Legislature to pass laws binding on 
natives of British India outside tho territories of British India (see Forsyth, 
Cases and Opinions on Constitutional Law, pp 17, 32) 
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that it was ‘ expedient to enlarge the powers of the Governor- 
General in Council by authorizing him to make laws and 
regulations foi all British subjects within the dominions of ’ 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whethei m the service of the Government 
of India or otherwise 

Section i of the Indian Councils Act, 1869 (32 & 33 Viet 
c 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian territories under the dominion of Her Majesty 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Viet 
c 14), explains that the expression ‘ now under the dominion 
of Her Majesty/ m the Act of 1861, is to be read as if the 
words ‘ or hereafter ’ were inserted after ‘ now ’ 

It will be observed that the expression used in the Act 
ot 1861 is, ‘ within the dominions of princes and States in 
allianco with Her Majesty,’ an expression substituted for and 
apparently framed on the words in the Act of 1833, ‘ princes 
and States in alliance with the said Company ’ The expression 
in the Act of 1865 is, ‘ princes and States 111 India in alliance 
with Her Majesty ’ The language used in the Act of 1861, 
if construed literally, would seem wide enough to include the 
territories ot any friendly State, whether in Europe or else¬ 
where But some limitation must be placed upon it, and 
it may perhaps be construed as including States havmg 
treaty relations with the Crown through the Government 
of India, whether subject to the suzeramty of Her Majesty 
or not 1 However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 

1 This seems to bo the construction adopted by the late Mr Justice 
Stephen, who says ‘ The Government of India has power to legislate for 
public servants both in Native States included in British India, and in 
Native States adjacent to British India ’ H%story of Criminal Law, 11 12 
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States of India, seems, undei existing circumstances, to bo 
open to question 

Doubts have also been raised as to the class of persons for 
whom, under the denomination of ‘ British subjects,’ legislative 
powers may bo exercised under the Act of 1865 The pre¬ 
amble of that Act speaks of ‘ all persons, British or natives , 
within the Indian dominions,’ and the Act then gives power 
to legislate for all British subjects in Native States It was 
accordingly argued that ‘ British subjects ’ did not include 
natives of British India 1 The difficulty arising from this 
particular doubt was removed by the wider language of the 
Act of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislature under the Acts of 1865 and 
1869 to make laws operating on British subjects outside 
British India extends to persons who are neither British 
subjects of European descent nor natives of British India 
The earlier enactments relating to India were passed at 
a time when it was doubtful whether, or how far, British 
sovereignty extended beyond the presidency towns, and 
when full powers of sovereignty were not exeicised over 
natives of the country even within those towns Notwith¬ 
standing the declaration m the preamble to the Charter Act 
of 1813 that the possession of the territorial acquisitions of 
the Company in India was to be ‘ without prejudice to the 
undoubted sovereignty of the Crown of the United Kmgdom 
of Great Britain and Ireland in and over the same,’ there 
was still room for doubt whether the native inhabitants of 
those possessions were British subjects within the meaning 
usually attached to that term by Acts of Parliament, and 
whether their status did not more nearly resemble that of 
natives of the territories in Africa which are under British 
protection, but have not been formally incorporated in the 
British dominions Consequently the term ‘ British subject ’ 
has to be construed in a restricted sense in the earlier of these 
enactments, and it is possible that the restricted meaning 
1 See Minutes by Su H S Marne, Nos 36 and 73 
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which had been attached to it by usage still continued to 
attach to it when used m some of the enactments dating 
subsequently to the tune when Butish India had passed 
under tho direct and immediate sovereignty of the Crown 
The term as used 111 Acts of Paihament was never precisely 
defined, and perhaps was tieatcd as including generally 
white-skinned residents 01 sojoiuneis 111 the country by way 
of contradistinction to the native population 1 

After the status ot ‘ Roman citizenship ’ had been extended 
to all the mhabitants of British India, the Indian Legislatuie 
found it expedient to devise a teim which should indicate 
tho class formerly known as British subjects in tho narrower 
sense, and for that put pose they invented tho definition of 
European British subject, which is now to be found m s 4 
of tho Codo of Criminal Pioceduie, 1898 That section 
declares that ‘ European Butish subject ’ means— 

* (1) Any subject of Her Majesty bin 11, natmali/od, or domiciled 
in the United Kingdom of G-eat Brit un and Ireland, or in any of 


1 The doubts which w< rc at 011c tunc elite 1 tamed as to tho moaning to 
bo attached to the turn ‘ Butish subjoet,’ in its application to persons 
born or livmg m India, aio will lllustritcd by i note which is quoted at 
p 89 of Morley’s Du/e'-t fiom an eelition by Mr L Claike of tho statuto 
9 (too IV, c 33 This note ua>s ‘ Aetoidmg to one opinion, all porsons 
born within tho Company a temtones aio Butish subjects This opmion 
is founded 011 tho supposition that theso temtones aro Butish colonies, 
and stind in the same situ ition as the island of Bombay, the, Canadas, 
tlu Cape of flood Hope, 01 any other colony which has been acquired by 
conquest or ceded by tr< aty Accorilmg to another opmion, thoso persons 
only aro British who are natives, or the legitimvte descendants of natives, 
of tho United Kingdom or the colonics which arc admitted to be annexed 
to the Crown A thud opinion considers Chustiamty to bo a test of an 
individual being a British subject, provided thit tho person was bom in 
tho Company’s teintones, and according to this an Armenian, or tho 
legitimate offspring (being a Christian) of English and native parents, would 
bo a British subject Nothing positive can be gathered from any of the 
Acts of Parliament, excepting that 9 Cco IV, c 33, appears to negative 
tho position that Muhammadans and Hindus are British subjects, and 
tho J ury Act, 7 Cco IV, c 37, seems to bo equally opposed to any porsons 
being British subjects but natives, or the legitimate descendants of natives, 
of tho United Kingdom or its acknowledged colonies ’ 

See also the fifth Appendix to the Report from tho Select Committee of 
the House of Commons in 1831, pp 1114, 1142, 1146 et Beq , 1168, 1178, 
1229 4to edition 
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the European, American, or Australian colonies or possessions of 
Her Majesty, or m the colony of Now Zealand, or 111 the colony 
of Capo of Good Hope or Natal 

‘ (2) Any child or grandchild of any such person by legitimate 
descent ’ 

This definition is open to much criticism, and obviously 
errs both by way of redundancy and by way of deficiency It 
can hardly be treated as a precise equivalent of the term 
‘ British subject ’ m its older sense, although it is intended 
to have approximately the same meaning If the term 
‘British subject’ in the Act of 1865 weic to be construed 
as equivalent to ‘ European British subject ’ m the Indian 
Code of Criminal Procedure, there would appear to be no 
power under the existing statutory enactments for the Indian 
Legislature to make laws, say, for a native of Ceylon in the 
territories of the Nizam But the language of the Act of 
1865 can hardly bo construed by the light of an artificial 
definition which was invented at a subsequent date And 
even if the expression is used in a restricted sense, probably 
the most reasonable construction to put on it is that it includes 
all British subjects except natives of India 

The Indian Legislature has also power under special enact¬ 
ments to make laws with extra-territorial operation 011 
particular subjects Eor instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Viet c 38), the Indian Legisla¬ 
ture may mako laws for the Indian Marine Service with 
operation throughout Indian waters, which are defined as 
the high seas between the Cape of Good Hope on the west 
and the Straits of Magellan on the east, and any territorial 
waters between those limits 

So also s 264 of the Merchant Shipping Act, 1894 (57 & 
58 Viet c 60), enacts that if the legislature of a British 
possession—an expression including India—by any law 
apply or adapt to any British ships registered at, trading 
with, or being at any port m that possession, and to the 
owners and masters and crews of those ships, any provisions 
m Part II of that Act which do not otherwise so apply, the 
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law is to have effect throughout His Majesty’s dominions 
and in all places where His Majesty has jurisdiction in the 
same manner as if it were enacted in the Merchant Shipping 
Act itself 

In like manner s 368 of tho Merchant Shipping Act enacts 
that the Governor-General of India m Council may, by any 
Act passed for the purpose, declare that all or any of the 
provisions of Part III of the Merchant Shipping Act, 1894, 
shall apply to the carnage of steerage passengers upon any 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for the purposes of Part 
III of tho Act fix dietary scales, declare the space for steerago 
passengers, and do other things , and the provisions of any 
such Act while in force are to have effect without as well as 
within British India as if enacted by the Merchant Shipping 
Act itself 

Acts of the Impel ul Parhamont and charters made under 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdiction which could not have been 
conferred on them by Acts of the Indian Legislature See, 
e g , 33 Cfeo HI. c 52, s 156 , 9 Geo IV, c 74, s x , 12 & 13 
Viet c 96, 23 & 24 Viet c 88 , 53 & 54 Viet c 27 

On tho same principle the Slave Trade Act, 1876 (39 & 
40 Viet c 46), enacted that if any person, being a subject 
of Her Majesty, or of any prince or State m India in alliance 
with Her Majesty, should on tho high seas or in any part of 
Asia or Africa specified by Order in Council in that behalf 
commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
ho will be dealt with as if the offence or abetment had been 
committed in any place within British India in which he 
may be or may be found , and, under s 2, if the Governor- 
General m Council amends any of those provisions or makes 
further provisions on the same subject, a copy of the amend- 
mg Act may be laid before both Houses of Parliament, and 
then, unless an address is presented to the contrary, the King 
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may by Order in Council give the amending provisions the 
same extra-territorial operation as the provisions amended 1 
The Indian Legislature has exercised its power of legislating 
for offences committed outside British India by provisions 
which are to be found in the Penal Code of i860 and m the 
Code of Criminal Procedure, 1898 
Under s 3 of the Penal Code, any person liable by any 
law passed by the Governor-General of India in Council to 
be tried for an offence committed beyond the territories of 
British India, is to be dealt with according to the provisions 
of the Code, for any act committed beyond those territories, 
m the same manner as if the act had been committed -within 
them 

Under s 4 of the Penal Code, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst m such 
service, he is guilty within the dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crown by any Govern¬ 
ment of India 

Section 188 of the Code of Criminal Procedure, 1898, 
enacts that— 

When a native Indian subject of Her Majesty commits an offence at 
any place without and beyond the limits of British India, or 
when any British subject commits an offence in the territories of any 
Native Prince or Chief in India, or 

when a servant of the Queen (whether a British subject or not) com¬ 
mits an offence in the territories of any Native Prince or Chief in India, 
ho may be dealt with in respect of such offence as if it had been com¬ 
mitted at any place within British India at which he may be found 
Provided that no charge as to any such offence shall be inquired 
into in British India unless the Political Agent, if there is one, for the 
territory in which the offence is allegod to have been committed, certifies 
that, in his opinion, the charge ought to be inquired into in British 
India, and, where there is no Political Agent, the sanction of tho Local 
Government shall be required 

1 See remarks on this enactment in Westlako, Chapters on Principles of 
International Law, p 222 


Liability 
of British 
subjects 
for of 
fences 
com¬ 
mitted 
out of 
British 
India 
Political 
Agents to 
certify 
fitness of 
inquiry 
into 
charge 



GOVERNMENT OF INDIA 


416 


[CH 


Provided, also, that any proceedings taken against any person nnder 
this section which would be a bar to subsequent proceedings against 
such person for the same offence if such offence had been committed in 
British India shall be a bar to further proceedings against him under 
XXI of tho Foreign Jurisdiction and Extradition Act, 1879, in respect of the 
1879 same offence in any territory beyond the limits of British India 

The provisions of the existing Code of Criminal Procedure 
may be taken to represent the construction which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extra-territorial operation 1 
(Jondu The general conclusions appear to be — 
gcrnral l ° 1 The Indian Legislature is not m any sense an agent 
of Indian 01 ^“legate the Imperial Pailiament, 2 but its powers are 
Ltgisla limited by the terms of the Acts of Pailiament by which 
those powers are conferred 

2 The Indian Legislature has pow r er to make laws— 

(a) for native Indian subjects of His Majesty or native 
Indian soldiers in His Majesty’s Indian forces in any 
part of the world , and 

(b) for British subjects, in a narrow sense, and servants 
of the Government, in Native States 

3 Whether the Indian Legislature has power to make 
law's for British subjects, not being either European British 
subjects or natives of India, m Native States, 01 to make 


1 The constiuction of tho provisions as to extraterritorial jurisdiction 
m earlier editions of tho Code of Cnmmal Procedure, and in the Indian 
Foreign lunsdiction and Extradition Act, 1879, now superseded by an 
Order under tho Foreign Jurisdiction Act of tho British Parliament, gave 
rise, in the Indian courts, to difficult questions, which are illustrated by 
tho following eases R v Pirtal, (1873) 10 Bom Rep 356, R v Lukhya 
Gound, (1873) I L R 1 Bom 30, Empress v Swrmook Singh, (1879) 
I L R 2 All 218, Empress v S Moorga Chatty, (1881) I L R 5 Bom 
338 , Siddha v Bthgtn, (1884) I L R 7 Mad 354, Queen Empress v 
Edwards, (1884) I L R 9 Bom 333, Queen v Abdul Lahb, (1885) I L R 
10 Bom 180, Gregory v Vudakasi Kanjani, (188C) I L R 10 Mad 21 , 
Queen Empress v Mangal Takthand, (1886) I L R 10 Bom 274, Queen 
Empress v Kir pal Singh, (1887) I L R 9 All 523, Queen Empress v Daya 
Mima, (r888) I L R 13 Bom 147 , Ri Hayes, (1889) I L R 12 Mad 39 , 
Queen Empress v Natwarai, (1891) I L R 16 Bom 178, Queen Empress 
v Ganpatras Ram Chandra, (1893) I L R 19 Bom 105 

2 R v Burah, L R 3 App Cas 889 
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laws for British subjects not being natives of India, or for 
servants of the Government, as such, in States outside India 
as defined by the Interpretation Act and by the Indian 
General Clauses Act, that is to say, m places which are not 
either in British India or in the territory of a Native State, 
is open to question 

4 Except in these cases, and except 111 pursuance of special 
enactments, such as the Indian Marine Service Act, the opera¬ 
tion of Acts of the Indian Legislature is stuctly teintonal, 
and extends only to persons and things wuthin Bntish India 

5 The Indian Legislature has gone further than Pail la¬ 
ment in the exercise of the extra-territorial powers which it 
possesses 

But the Governor-General m Council has 111 his executive 
capacity oxtia-terntonal poweis far wider than those which 
may be exercised by the Indian Legislature By successive 
charters and acts extensive powers of sovereignty have been 
delegated by the English Crown, first, to the East India 
Company, and aftciwaids to the Governor-General in Council 
as its successor The Goveinot-Geneial in Council is the 
representative in India of the Bntish Crown, and as such 
can exercise under delegated authority the powers incidental 
to sovereignty with reference both to Bntish India and to 
neighbouring teintones, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised by 
the Crown through the Secretary of State for India Thus 
he can make treaties and conventions with the rulers, not 
only of Native States within the boundanes of what is usually 
treated as India, but also of adjoining States which are 
commonly treated as extra-Indian, such as Afghanistan and 
Nopaul, and can acquire and exercise within tho territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign coun¬ 
tries in accordance with the Foreign Jurisdiction Acts and 
the Orders m Council under them, and extending to persons 
who are not subjects of the King 

1691 E e 
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The existence of these powers was until recently declared, 
and their exercise was to some extent regulated, by the 
Foreign Jurisdiction and Extradition Act, 1879, of the 
Government of India, which contained recitals corresponding 
to those in the Foreign Jurisdiction Act, 1890, passed by the 
Parliament at Westminster But a few years ago it was recog¬ 
nized that the extra-terntonal powers exercisable by the 
Governor-General m Council, as representative of the British 
Crown, rested on the same principles, and might with advan¬ 
tage be based on the same statutory foundations, as the extra¬ 
territorial powers of the British Crown m other parts of the 
world Accordingly, m 1902, an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris¬ 
diction by the Governor-General of India in Council, and the 
Indian Act of 1879, having been superseded as to foreign 
jurisdiction by this Older, and as to other matters by later 
Indian legislation, was formally repealed by the Indian Act 
XV of 1903 

The Ordei of 1902 is of sufficient importance to justify its 
being set out m full It runs as follows — 

1 This Order may be cited as the Indian (Foreign Jurisdiction) 
Order in Council, njc>2 

2 The limits of this Order aro the territories of India outside British 
India, and any other territories which may bo declared by His Majesty 
in Council to be territories m which jurisdiction is exercised by or on 
behalf of His Majesty through the Governor-General of India in Council, 
or some authority subordinate to him, including the territorial waters of 
any such territories 

3 The Governor General of India m Council may, on His Majesty’s 
behalf, exercise any power or jurisdiction which His Majesty or tho 
Governor General of India in Council for the time being has within the 
limits of this Order, and may delegate any such power or jurisdiction to 
any servant of tho British Indian Government in such manner, and to 
such extent, as tho Governor General m Council from time to time 
thinks fit 

4 The Governor-General in Council may make such rules and orders 
as may seom expedient for carrying this Order into effect, and in par¬ 
ticular— 

(a) for determining the law and procedure to be observed, whether 
by applying with or without modifications all or any of the 
provisions of any onactment in force elsewhere, or otherwise, 
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(6) for determining the persons who are to exercibe jurisdiction, 
either generally or m particular classes of cases, and the powers 
to bo exorcised by them , 

(c) for determining tho courts, authorities, judges, and magistrates, 
by whom, and for regulating tho manner in which, any jm lsdiction, 
auxiliary or incidental to or consequential on the jurisdiction 
exercised undoi this Order, is to bo exercised 111 Butisli India, 

(d) for regulating tho amount, collection, and application of fees 

5 All appointments, delegations, certificates, requisitions, lules, 
notifications, processes, orders, and directions made or issued undor or 
in pursuance of any enactment of tho Indian Legislature regulating tho 
exercise of foreign jurisdiction, arc hereby confirmed, and shall have 
effect as if made or issued under this Order 

6 Tho Interpretation Act, 1889, shall apply to the construction of 
this Order 

Tho substitution of an Order in Council under the Foreign 
Jurisdiction Act, 1890, for an Act of the Indian Legislatuio 
has placed tho extra-teriitonal juiibdiction of the Governor- 
General m Council on a wider and firmer basis, and has lcniovt cl 
many of the doubts and difficulties to which reference was 
made m the first edition of this book, and which aiose from 
the limitations on the powers of the Indian Legislature, and 
from tho language of the statutes by which those powers were 
conferred 1 

The language of tho Order is wide enough to include every 
possible source of extra-territorial authority The powers 
delegated are both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exercised in accordance with Indian ActB To 
guard against any breach of continuity, all appointments, 
rules, orders and other things made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiction are expressly confirmed, and are to have effect as 
if made or done under the Order of 1902 The orders thus 
confirmed, and the orders issued under the new system, have 
usually taken tho form of orders for different Native States, 
or for regions or districts or places within them, constituting 

1 Some fresh difficulties have, however, arisen under the Order of 1902 
and tho expediency of substituting a new Order has for some time been 
under consideration 
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civil and criminal courts of different grades, and declaring 
the law which they are to administer, that law consisting of 
certain British Indian Acts with specified modifications 
These orders are notified m the Gazette of India and are to 
be found in volumes issued by the Legislative Department of 
the Government of India In editmg these volumes the 
Legislative Department takes care to discriminate between 
enactments of the Indian Legislature which apply jyropno 
vujore to certain classes of persons in Native States, and enact¬ 
ments which are, m the official language of India, ‘ applied ’ 
to certain portions of tho territory of Native States, that is to 
say, become law by virtue of the Governor-General’s order 
The local limits of the Order of 1902, that is to say, the 
areas within which, or with respect to which, jurisdiction and 
powers may be exeicised under the Order, are, in the first 
place, the territories of India outside Butish India, in other 
words, the territories which are popularly known as the 
Native States of India, and which are described more 
technically in the Interpretation Act, 1889, 1 as territories of 
any native prince or chief under the suzerainty of His 
Majesty exercised through the Governor-General of India, or 
through any governor or other officer subordinate to the 
Governor-General of India The actual extent of ‘ India ’ at 
any given time must always be a political question And 
there may often be territories on the external fringe ol, or 
outside, ‘ India,’ within which it may be doubtful whether the 
British Crown has power and jurisdiction, and whether and 
how far that power and jurisdiction is delegated to the 
Governor-General in Council These are the territories 
described m the preamble to the Order of 1902 as ‘ territories 
adjacent to India,’ and the limits of the Order are declared 
by s 2 to be not only ‘ the territories of India outside British 
India,’ but ‘ any other territories which may be declared by 
His Majesty in Council to be territories m which jurisdiction 
is exercised by or on behalf of His Majesty through the 
1 52 & 53 Viet c 63, s 18 (5) 
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Governor-General in Council or some authority subordinate 
to him * No such declaration has yet been made 

The territories within the limits of the Order are expressly 
declared to include the territorial waters of those territories 
For instance, they include the territorial waters of Cuteh 
The powers expressly conferred by the Act of 1890 of 
sending persons for trial to British territory (s 6) and ot 
assigning jurisdiction, original or appellate, to Courts in 
Butish territory (s 9), may occasionally be found useful, but 
hardly go bej-ond the powers previously exeicised in piactico 
in accordance with the provisions of the Indian Acts. 

The Act of 1890 does not contain any provision conespond- 
mg to s 5 of the Indian Act of 1879, under which a notifica¬ 
tion 111 the Gazette of India was made conclusive proof of 
mattois stated in relation to the exercise or delegation 
of jurisdiction But, by s 4 of the Act of 1890, a Secretary 
of State is empowered, on the request of a court of civil or 
cuminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence 01 extent 
of any jurisdiction of His Majesty 111 a foreign country 
The cases in which an authoritative decision of this hind, 
given undei a full sense of political responsibility, is most 
likely to be found useful, are cases w'here jurisdiction, limited 
to special classes of persons or subjects, is exercised beyond 
the limits of India With respect to the Native States of 
India one may anticipate that it will larely, if ever, be 
needed In these States there is no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jurisdiction is delegated to the Governor-General in Council, 
and experience shows that the doubts which have from time 
to time been suggested as to the natuio and extent of the 
powers so delegated rarely give rise to practical difficulties 
The Governor-General, as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
over the Native States of India Those Native States have 
often, and not improperly, been described as protectorates 
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But they are protectorates m a very special sense They 
differ materially from the European protectorates to which 
reference is made in text-books of European international 
law They also differ from the protectorates established 
over uncivilized tribes and the territories occupied by them 
m Afnca, liecause in all the Indian Native States, with tho 
exception of some wild regions on the frontier, there is some 
kind of organized government to undertake the functions of 
internal administration Foi the purposes of municipal law 
their teintory is not Bntish territory, and their subjects are 
not British subjects But they have none of the attributes 
of external sovereignty, and for international pui poses their 
teintory is 111 tho same position as British territory and 
their subjects aie m the same position as Bntish subjects 
On the othei hand, the Scctetaiy of State has been advised 
that the subject of an Indian Native State would be an alien 
within the meaning of s 7 of the Naturalization Act, 1870 
(33 & 34 Viet c 14), so as to be capable of obtaining a cer¬ 
tificate of naturalization under that section Finally, the 
iuleis of Indian Native States owe political allegiance to the 
Kmg-Einpei 01 The,si 1 peculiarities have an impoi taut bearing 
on the jurisdiction exeicisable ovei European foreigners within 
the territories of those States 

In point of fact the jurisdiction of the Governor-General m 
Council within the territories of Native States is exercised— 

(a) over European British subjects m all cases, 

(b) ovei native Indian subjects m certain cases , 

(c) ovei all classes of persons, Bntish or foreign, within 

certain areas 

It is the policy of the Government of India not to allow 
native courts to exercise jurisdiction in the case of European 
Bntish subjects, but to require them either to be tried by 
the British courts established m the Native State, or to be 
sent for trial before a court in British India 

The Government of India does not claim similar exclusive 
jurisdiction over native Indian subjects of His Majesty when 
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within Native States, but doubtless would assert junsdic tion 
over such persons in cases where it thought the assertion 
necessary Apparently it does not in ordinary cases treat 
as native Indian subjects of His Majesty persons who are 
natural-born subjects by statute, that is to say, by reason 
of being children or grandchildren of native Indian subjects 
But perhaps the question how such persons ought to be treated 
does not arise in a practical form 

The Government of India does not, except within special 
areas, or under special circumstances, such as during the 
minority of a native punce, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance with native 
laws 

The question as to whethei the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be answered as in the case 
of African protectorates Even if consent of the foreigner's 
Government were held to be a necessary element of the juris¬ 
diction in such cases, the notorious fact that a Native State 
of India is not allowed to hold diplomatic or other official 
intercourse with any other Power, and the general recognition 
by European States of the relation in which every such Native 
State stands to the British Crown, would doubtless be con¬ 
strued as implying a consent on the part of the Government 
of any European or American State to the exercise by British 
courts of jurisdiction Indeed, for international purposes, 
as has been said above, the territory of Native States is in the 
same position as the territory of British India 

There are certain areas within which full jurisdiction has 
been ceded to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
the Government of India over all classes of persons as if the 
territory were part of British India The most conspicuous 
instance of this is the district known as the Berars, or as the 
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Hyderabad Assigned Distucts, which, although hold under 
a perpetual lease, and admimstcied as if it were part of the 
Central Provinces, is not, technically, within British India 1 
The same appears to be the position of the residencies and 
other stations in the occupation of political officeis, 2 and of 
cantonments m the occupation of British troops 
Under airangements which have been made with the 
Governments of several Native States, ‘ full junsdiction ’ 
has been ceded in i ail way lands within the teintories of those 
States The effect of one of these grants was considered in 
a case which came befoie the Judicial Committee of the 
Pi ivy Council m 1897 3 In this case a magistiato at Simla 
issued a waxiant ior the anest of a subject of the Nizam, in 
icspect of an offence alleged to have been committed by him 
at Simla Tho warrant was executed within the aiea of 
railway lands over which ‘ full jurisdiction ’ had been con¬ 
ceded by the Nizam, and the question was whether the 
execution of the wanant undci these cucumstances was legal 
It was held that for the puipose of asceitaming the nature 
and extent of the ‘ full jurisdiction ’ conceded, lefeionce must 
bo made to the conespondence which had taken place between 
the Government of India and the Nizam, as showing the 
nature of tho agreement between them, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to jurisdiction lequiied foi railway purposes, 
and that consequently tho execution of the warrant was 
illegal 

The position of the residencies and cantonments m tho 
territories of Native States has often been compared to the 
extra-territorial character lccogmzed by European inter¬ 
national law as belonging to diplomatic residencies and to 
cantonments in tune of war There is an analogy between 

1 Sec East India (Hydeiabad) Agreement respecting the Hyderabad 
Assigned Distucts, 1902 , Cd 1321 

a As to tho civil and mihtaiy station of Bangalore, see Re Hayes, (1888) 

I L R 12 Mad 39 

* Muhammed Yusuf Vd Dm v The Queen Empress (July 7, 1897), 
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the cases, but it is unnecessary to base the jurisdiction exercised 
in those places on that analogy As has been seen above, 
the jurisdiction exercisable by the couits of a protecting State 
within tho territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to cither of these categones The 
extent to which, and the cases in which, the jurisdiction is 
exeicisecl over particular classes of peisons are to be detei- 
nnned by agreement between the State which exercises the 
jurisdiction and the State within whose terntoncs the juiis- 
diction is exercised, and, 111 the absence of express agreement, 
are to be inferred from usage and fiom the cucumstanees 
of the case 

In connexion with this subject, it may be useful to quote 
Sir Hemy Maine’s remarks in his minute on Kathiawar 1 — 

‘ It may perhaps be worth obseivmg that, accoidmg to tho more 
precise languago of modem publicists, “ sovereignty ” is divisible, bub 
“ independence ” is not Although the expression “ partial independence ” 
may be populaily used, it is technically incorrect Accordingly, theie 
may be found m India every shade and vanoty of soveieignty, but there 
is only one independent sovereign, the Bntish Government My leason 
for offering a remark which may perhaps appear pedantic is that tho 
Indian Government seems to mo to have occasionally exposed itself to 
misconstruction by admitting or denying the independence of paiticular 
States, when, in fact, it meant to speak of their sovereignty 

‘ Tho mode or degreo in which sovereignty is distributed between 
the British Government and any given Native State is always a question 
of fact, which has to be separately decided in each case, and to which 
no general rules apply In the more considerable instance, there is 
always some treaty, engagement, or sunnud to guido us to a conclusion, 
and then the only question which lemains is, what has become of the 
sovereign rights which are not mentioned in tho Convention ? Did tho 
British Government reserve them to itseli, or did it intend to leave tho 
Native Power in the enjoyment of them ? In the case of Kattywar the 
few ambiguous documents which bear on tho matter seem to me to point 
to no certainresult, and I consider that the distribution of the sovereignty 
can only be collected from the de facto relations of these States with the 
British Government, from the course of action which has been followed 
by this Government towards them Though we have to interpret this 
evidence ourselves, it is in itself perfectly legitimate 

1 Minutes by Sir H S Maine, No. 22, at p 37 
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‘ It appears to me, therefore, that the Kattywar States have been 
permitted to enjoy several sovereign rights, of which the principal— 
and it is a well known right of sovereignty—is immunity from foreign 
laws Their chiefs have also been allowed to exercise (within limits) 
civil and criminal jurisdiction, and several of them have been in the 
exercise of a very marked (though minor) sovereign right—the right 
to coin money But far the largest part of the sovereignty has obviously 
resided m practice with the British Government, and among the rights 
which it has exercised appears to mo to be an almost unlimited right of 
interference for the better order of the States I mean that, if the 
interferences which have alroady taken place bo referred to principles, 
those principles would justify any amount of interposition, so long as 
we interpose in good faith for the advantage of the chiefs and people 
of Kattywar, and so long as wo do not disturb the only unqualified 
sovereign right which these States appear to possess—the right to 
immunity from foreign laws ’ 1 

From what has been said above it will be seen that the 
powers exercised by the British Government, or by the 
Government of India as its representative, in territories 
wheie lower types of government or civilization prevail, 
may vary both in nature and in extent between veiy wide 
limits In some places theie is meiely the exercise of a per¬ 
sonal jurisdiction over Butish subjects, oi ceitam other 
limited classes of persons In others the functions of external 
soveieignty aio exercised or controlled In others, again, 
a much larger share of the functions of sovereignty, both 
external and internal, has been taken over, and this share may 
be so large as to leave to the previous ruler of the teiritory, 
if such there be, nothing more than a bare, nominal, or 
dormant sovereignty 2 

In dealing with the various positions thus arising, it is 
important to remember that different considerations will 
apply according as the position is approached from the point 

1 As to Kathiawar see the two cases decided m 1905 by the .Judicial 
Committee, Hemckand Devchund v Azam Sakarlal Chhotamlal, and The 
Taluka of Kolda Sangani v The Stale of Oondal, AC [1906], p 212 , 
referred to above, p 203 

2 A curious illustration of the extent to which the exercise of sovereign 
rights can be claimed without the claim of territorial sovereignty is sup¬ 
plied by the treaty between the United States and the Republic of Panama 
with respect to the terntory within the ‘ Canal Zone ’ 
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of view of international law, or from the point of view of 
municipal law 

Where the external sovereignty of any State is exercised 
or controlled by the British Government, a third State will 
almost certainly claim to regard, and will, from an inter¬ 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes piactically British 
Thus if persons in that tcnitoiy made it a basis for raids 
on the territory of an adjoining foreign State, that State 
would hold the British Government accountable And it 
would bo no answer to say that the airangemcnts entered into 
by the British Government with the ruler of that territory 
preclude British interference in such cases The reply would 
be, ‘ We know nothing of these aiiangements, except that 
they debar us from obtaining protection or redress, except 
through you, and consequently w r e must treat the tern tor} 
as practically Bntisli ’ A similar position would ansc if 
a subject of that foreign State were grossly ill-used uithin 
the territory, and wcie denied justice by the persons exei- 
cising authority theie 

The view taken by municipal law is widely different For 
the purposes of that law a territory must be cither British 
or foreign, that is to say, not Bntish, and a sharp line must be 
drawn between the two In some cases it may be a difficult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can 
To allow the existence of a penumbra between British and 
non-British territory would cause endless confusion The 
judicial and executive authorities must be in a position to 
say whether, for purposes of municipal law, a paiticular 
territory is within or without ‘ His Majesty s dominions ’ or 
‘ British India ’ And the legislative authorities must be in 
a position to determine whether the legislation for such 
a territory is to be carried out through the ordinary legislative 
organs, or through the machinery recognized and supported 
by the Foreign Jurisdiction Acts Again, important questions 
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of status may turn on the question whether the territory 
in which a man is born is British territory or not To deter¬ 
mine whether a particular territory is British or not, it may 
be necessaiy to look not merely to the powers exercised 
within it, but also to the manner m which, and the under¬ 
standings on which, those powers have been acquired and 
are being exercised Where the acquisition dates fiom long 
back, difficult questions may anse But in the case of recent 
acquisitions there will usually be no serious difficulty in 
determining whethoi what has been acquired is merely 
a right to exercise ceitain sovereign powers within a pai- 
ticular tract, 01 whethci there has been such a transfer of 
sovereignty ovei the tract as to convcit it into Bntish 
temtory 

Conclu ^ The geneial conclusions appear to be — 

extra ter i The extra-territorial powers of the Governor-General of 

powers of India are much wider than the extra-ten itorial powers of the 
General™ * nc * ian Legislature, and aie not derived fiom, though they 
may be regulated or lestucted by, English or Indian Acts 

2 Those powers ate exeicisable within the tuiitones of 
all the Native States of India Whethci they arc exercisable 
within the teintories of any State outside India is a question 
which depends on the arrangements in forco with the Govern¬ 
ment of that State, and on the extent to winch the powers 
of the Crown exercisable m pursuance of such arrangements 
have been delegated to the Governor-General 

3 The jurisdiction exercisable under those powers might 
be made to extend not only to British subjects and to sub¬ 
jects of the State within which the jurisdiction is exercised, 
but also to foreigners 

4 The classes of persons and cases to which jurisdiction 
actually applies depend on the agreement, if any, m force 
with respect to its exeicise, and, in the absence of express 
agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the jurisdiction. 
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CONSTITUTION OF THE LEGISLATIVE COUN¬ 
CILS UNDER THE REGULATIONS OF NOVEM¬ 
BER 1909 AS REVISED IN 1912 

INDIA 

Ex Officio 

The six Ordinary Members of the Governor-General's 
Council, the Commander-m-Chief, and the Lieu¬ 
tenant-Governor or Chief Commissioner of the 
province m which the Council sits . 8 

Additional 

Nominated members, of whom not more than 28 
must be officials, 1 and of whom three, being non- 
offif mis, shall be selected respectively from the land¬ 
holders of the Punjab, the Muhammadans of the 


Punjab, and the Indian Commercial Community 33 

Elected Members, elected by 

(а) The Provincial Legislative Councils 2 13 

(б) The landholders of Madras, Bombay, Bengal, 
the United Provinces, Bihar and Orissa, and 

the Central Provmces 6 

(c) The Muhammadans of Madras, Bombay, 

Bengal, the United Provmces, and Bihar 
and Orissa 5 

(d) The Muhammadan landholders in the 

United Provinces or the Muhammadans of 
Bengal (at alternate elections) I 

(e) The Chambers of Commerce, Calcutta and 

Bombay . . 2 

- 27 

Total 68 

or, including the Governor-General 69 


MADRAS 
Ex Officio 

Members of the Executive Council 3 

Advocate-General 1 

1 Nine of these aro to be officials representing provinces 
* These elections are made by the non-official members of the councils 
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Additional 

Nominated members, of whom not more than 16 are 
to be officials, and one is to be a representative 
of Indian Commerce 

Nominated experts, who may be either officials or 
non-officials 

Elected members, elected by 

(a) The Corporation of Madras 

(b) Municipalities and District Boards 

(c) The University 

( d ) The Landholders 

(e) The Planting Community 

(/) Muhammadans 

{()) The Madras Chamber of Commerce 

(h) The Madras Trades Association 


Total 

■, including the Governor 


BOMBAY 
Ex Officio 

Members of the Executive Council 
Advocate-General 

Additional 

Nominated members, of whom not more than 14 are 
to be officials 

Nominated experts, who may be either officials or 
non-officials 

Elected members, elected by 

(a) The Corporation of Bombay 

(b) Municipalities 

(c) District Boards 

(d) The University 

(e) The Landholders 

(f) Muhammadans 

(g) Tho Bombay Chamber of Commerce 

( h) The Karachi Chamber of Commerce 

(1) The Millowners’ Associations of Bombay and 
Ahmedabad 

(j) The Indian Commercial Community 



Total 

or, including the Governor 


48 

49 
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BENGAL 
Ex Officio 

Members of the Executive Council 


Additional 

Nominated members, not more than 16 to be officials 
and one to be a representative of the European 
Commercial Community outside Calcutta and 
Chittagong, and one of Indian Commerce 
Nominated experts, who may be either officials or 
non-officials 

Elected members, elected by 

(a) The Corporation of Calcutta 

(b) Municipalities 

(c) District and Local Boards 

(d) The University 

(e) The Landholders of the Presidency, Burd- 

wan, Rajshahi and Dacca Divisions 
(/) Muhammadans 

(g) The Bengal Chamber of Commerce 

( h ) The Calcutta Trades Association 

(i) The Chittagong Port Commissioners 

(k ) Commissioners of the Corporation of Cal¬ 
cutta (excluding nominees of Government) 

( l ) The Tea-plantmg Community 

(m) Municipalities of the Chittagong Division 
or (at alternate elections) Landholders of the 
same Division 


Total 

or, including the Governor 


BIHAR AND ORISSA 
Ex Officio 

Members of Executive Council 


Nominated members, not more than 15 to be officials 
Nominated expert, who may be either an official or 
a non-official 
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Elected members, elected by 

(a) Municipalities 5 

( b ) District Boards 5 

(c) The Landholders 5 

( d) Muhammadans 4 

(e) The Planting Community I 

(/) The Mining Community I 

' ' — 21 

Total 44 

or, including the Lieutenant-Governor 45 


UNITED PROVINCES 


Nominated members,not more than 20 to be officials, 
and one to be a representative of Indian commerce 26 

Nominated experts, who may be officials or non- 
ofhcials 2 

Elected members, elected by 

(a) Large Municipalities in rotation 4 

(b) District Boards and Smaller Municipalities 9 

(c) Allahabad University 1 

ld ) The Landholders 2 

(e) Muhammadans 4 

(/) The Upper India Chamber of Commerce 1 

— 21 

Total 49 

or, including the Lieutenant-Governor 50 


Nominated members, not more than 10 to be officials 16 

Nominated experts, who may be either officials or 

non-officials 2 

Elected members, elected by 

(a) The Punjab Chamber of Commerce I 

(b ) The Punjab University 1 

(c) Municipal and Cantonment Committees 3 

(d) District Boards 3 

— 8 

Total 26 

or, including the Lieutenant-Governor 27 
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BURMA 


Nominated officials 
Nominated non-officials 

[а) To represent the Burmese population 

(б) To represent the Indian and Chinese Com¬ 

munities 

(c) To represent other interests 

Nominated experts, who may be either officials or 
non-officials 

Elected by the Burma Chamber of Commerce 
Total 

or, including the Lieutenant-Governor . 


ASSAM 

Nominated members, not more than 9 to be officials. 
Nominated expert, who may be either official or non¬ 
official 

Elected members, elected by 

(a) Municipalities 

(b) Local Boards 

(c) The Landholders 

(d) Muhammadans 

(e) The Tea-planting Community 


Total 

or, unhiding the Chief Commissioner 

CENTRAL PROVINCES 

Nominated membeis, not moie than 10 to be officials, 
and 3 to be non-officials resident m Bcrar 

Nominated expert, who may be either official or non- 
official 

Elected members, elected by 
(a) Municipal Committees 
(i b ) District Councils 
(c) The Landholders 


Total 

or, including the Chief Commissioner 

F f 


1691 
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RULES OF BUSINESS OF NOVEMBER 15, 1909 
The 15 th Novembei, 1909 

No 23 —In exeicise of the poweis tonferied by section 5 of 
tlie Indian Councils Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rules authorizing, at any meeting of 
the Legislative*Council of the Govemoi-General, the discussion of 
the annual financ lal statement of the Governor-General in Council 


RULES FOR THE DISCUSSION OF THE ANNUAL FINAN¬ 
CIAL STATEMENT IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 
Definitions 

1 In these lules— 

(1) ‘ President’ means— 

(a) the Governor-Geneial, or 

(i b ) the President nominated by the Governor-General 
in Council under section 6 of the Indian Councils 
Act, 1861, or 

(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1909, or 

(d) the Member appointed to preside under rule 27 , 

(2) ‘ Member m charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom 
such Member in charge may delegate any function assigned to 
him under these rules , 

(3) ‘ Finance Member ’ means the Member in charge of the 
Finance Department of the Government of India , 

(4) ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary, 

(5) ‘ Financial Statement ’ means the preliminary financial 
estimates of the Governor-General in Council for the financial 
year next following , and 

(6) ‘ Budget ’ means the Financial Statement as finally settled 
by the Governor-General in Council 
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A — The Financial Statement 
General order of discussion 

2 —(i) On such day as may be appointed in this behalf by the 
Governor-General, the Financial Statement with an explanatory 
memorandum shall be presented to the Council every year by 
the Finance Member, and a printed copy shall be given to every 
Member 

(2) No discussion of the Financial Statement shall be permitted 
on such day 

3 —(1) On such later day as may be appointed 111 this behalf by 
the Governor-General, the first stage of the discussion of the 
Financial Statement in Council shall commence 

(2) On this day, after the Finance Member has stated any 
changes in the figures of the Financial Statement which circum¬ 
stances may since have rendered necessary and has made any 
explanations of that Statement which he may think fit, any 
Member shall be at liberty to move any resolution entered in his 
name m the list of business relating to any alteration 111 taxation, 
any new loan or any additional grant to Local Governments pro¬ 
posed or mentioned in such Statement or explanatory memo- 
landum, and the Council shall thereupon pioceed to discuss each 
such resolution 111 the manner hereinafter prescribed 

4 —(1) The second stage of the discussion of the Financial State¬ 
ment shall commence as soon as may be after all the resolutions 
which may be moved as aforesaid have been disposed of 

(2) In this stage each head or group of heads specified in the 
statement contained m the Schedule appended to these rules as 
being open to discussion, shall be considered separately according 
to such grouping as the Member in charge may determine 

(3) The consideration of a particular head or group of heads 
shall be introduced by the Membei in charge with such explana¬ 
tions, supplementing the information contained in the Financial 
Statement, as may appear to him to be necessary 

(4) Any Member shall then be at liberty to move any lesolu- 
tion relating to any question covered by any such head or group 
of heads which may be entered in his name in the list of business, 
and the Council shall thereupon proceed to discuss every such 
resolution in the manner hereinafter prescribed 

Subjects excluded from discussion 

5 No discussion shall be permitted m regard to any of the 
following subjects, namely — 

(a) any subject removed from the cognizance of the Legis¬ 
lative Council of the Governor-General by sect on 22 
of the Indian Councils Act, 1861 1 , or 
1 Sco Digest, s 63 
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(b) any matter affecting the relations of His Majesty’s 

Government or of the Governor-General in Council 
with any Foreign State or any Native State in India , 

(c) any matter under adjudication by a Court of Law 

having jurisdiction m any part of His Majesty’s 
Dominions 


Resolutions 

6 No resolution shall be moved which does not comply with 
the following conditions, namely — 

(a) it shall be in the form of a specific recommendation 

addressed to the Governor-General in Council , 

(b) it shall be clearly and precisely expressed and shall raise 

a definite issue, 

(c) it shall not contain arguments, inferences, ironical ex¬ 
pressions or defamatory statements, nor shall it lefer 
to the conduct or character of persons except in their 
official or public capacity , 

(d) it shall not challenge the aecuiacy of the figures of the 

Financial Statement, and 

(p) it shall be direetly relevant to some cntiy in the Finan¬ 
cial Statement 

7 A Member who wishes to move a resolution shall give 
notice in wilting to the Seeretaiy at least two clear days before 
the commencement of the stage of the discussion to which the 
resolution relates, and shall together with the notice submit 
a copy of the resolution which he wishes to move 

8 The President may disallow any resolution or pait of a 
resolution without giving any reason therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Local Government 

9 —(i) No discussion in Council shall be permitted in respect 
of any order of the President under rule 8 

(2) A resolution that has been disallowed shall not be entered 
111 the proceedings of the Council 

10 Resolutions admitted by the President shall be entered in 
the list of business in such order as he may direct 

Discussion of Resolutions 

11 —(1) After the mover of a resolution has spoken, other 
Members may speak to the motion m such order as the President 
may direct, and thereafter the mover may speak once by way 
of reply 

(2) No Member other than the mover and the Member in 
charge shall speak more than once to any motion except with the 
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permission of the President for the purpose of making an 
explanation 

12 No speech, except with the peimis&ion of the President, 
shall exceed fifteen minutes in duration 

Provided that the mover of a resolution, when moving the same, 
and the Member in charge may speak foi thnty minutes 

13 The discussion of a resolution shall be limited to the subject 
of the lesolution, and shall not extend to any matter as to which 
a resolution may not be moved 

14 A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be put to the vote 

15 When, in the opinion of the President, a resolution has 
been sufficiently discussed, he may close the discussion by calling 
upon the mover to leply and the Member in charge to submit any 
final observations which he may wish to make 

Provided that the President may in all cases addiess the Council 
befoie putting the question to the vote 

16 If any resolution involves many points, the Piesident at 
his discuetion may divide it, so that each point may be deter¬ 
mined separately 

17 — (i) Every question shall be resolved in the affirmative or 
in the negative accoiding to the majority of votes 

(2) Votes may be taken by voices or by division and shall be 
taken by division if any member so desires 

(3) The President shall determine the method of taking votes 
by division 

18 —(1) The Piesident may assign such time as with due regard 
to the public interests he may consider reasonable for the discus¬ 
sion of resolutions or of any particular resolution 

(2) Eveiy resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn 

19 Every resolution, if earned, shall have effect only as a 
recommendation to the Governor-General in Council 

20 When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 8 or 
withdrawn under rule 14, no resolution raising substantially the 
same question shall be moved within one yeai 


B—The Budget 

21 —(1) On or before the 24th day of March in every year the 
Budget shall be presented to the Council by the Finance Member, 
who shall describe the changes that have been made in the figures 
of the Financial Statement, and shall explain why any resolutions 
passed in Council have not been accepted 
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(2) A printed copy of the Budget shall be given to each Member 

22 —(1) The general discussion of the Budget in Council shall 
take place on such later day as may be appointed by the Presi¬ 
dent for this purpose 

(2) At such discussion, any Member shall be at liberty to offer 
any observations he may wish to make on the Budget, but no 
Member shall be peimitted to move any resolution m legard 
thereto, 1101 shall the Budget be submitted to the vote of the 
Council 

(3) It shall be open to the President, if he thinks fit, to pre¬ 
set ibe a time limit for speeches 

23 The Finance Member shall have the light of reply, and the 
discussion shall be closed by the President making such observa¬ 
tions as he may consider necessary 

C — General 

24 —(1) Eveiy Membei shall speak fiom Ins place, shall rise 
when he speaks, and shall addiess the chan 

(2) At any time, if the President uses, any Member speaking 
shall immediately lesume his seat 

25 —(1) Any Member may send his speech in print to the 
Secretaiy not less than two clear da} 3 before the day fixed for 
the discussion of a lesolution, with as many copies as there are 
Membei s, and the Secretaiy shall cause one of such copies to be 
supplied to eveiy Membei 

(2) Any such speech may at the discietion of the Picsident be 
taken as lead 

26 —(1) The Piesident shall pieserve ordei, and all points of 
01 dei shall be decided by him 

(2) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon. 

( 3 ) Any Member may at any time submit a point of order to 
the decision of the President 

(4) The President shall have all powers necessaiy foi the pur¬ 
pose of enfoicing his decisions 

27 The Goveinor-Ceneial may appoint a Member of the Council 
to pieside 111 las place, or m that of the Vice-President, on any 
occasion on which the Financial Statement or the Budget or any 
poition theieof is discussed in the Council 

28 The Piesident, for sufficient reason, may suspend any of 

the foiegoing rules J 
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The Schedule 


Heads open to or excluded from discussion under rule 4 


Reve 


Evpenih 

1UKE 

Heads open to dis 

Heads not open 

Hf ids open to dis 

Heads not open 

cusaion 

to discussion 

cussion 

to discussion 

I —Land Revenue 

1 V — Stamp* 

1 —Refunds and 

2 — Assign- 

II —Opium 

VII — Custom* 

drawbacks 

ments and Com 

111 —Salt 

VIII —As 

3 —Land Revenue 

petisations 

V —Excise 

■Hissed Taxes 

4 —Opium 

15— Interest on 

VI —Provincial 

XI —Tributes 

5 —Salt 

debt 

Rates 

from Native 
Stales 

<) —Stamps 

23 — Ecclesias 

IX —Forests 

7 —Excise 

lual 

X —Registration 

XVI i — 

8 —Provincial 

25 — Political 

XII —Interest 

Couits 1 

Rates 

27 — Territorial 

XIII —Post Oflicc 

XXXII — 

9 —Customs 

and Political 

XIV —Telegraph 

At my 

xo —Assessed Taxes 

Pensions 

XV —Mint 

XXXIII — 

11 —Forests 

38 — Slate Rad- 

XVI B -Jails 

Marine 

12 —Registration 

ways 

XVII —Police 

XXXIV — 

14 —Interest on 

42 — Major 

XIX —Education 

Military 

other obligations 

Works In- 

XX —Medical 

Works 

15 —Post (5fhce 

terest on debt 

XXI —Scientific & 

ill purely Pro 

16 —Telegraphs 

46 — Army 

other Minor Dc 

vtnctal revenue 

17 —Mint 

46 A —Marine 

partments 

and revenue ax 

18—General Ad 

47 — Military 

XXII—Receipts in 

cruing from 

ministration 1 

Works and De¬ 

aid of Superannua 

divided heads m 

tg A —Courts of 

fence. 

tion, &c 

Provinces pos 

Law J 

4 7 A — Special 

XXIII —Stationery 

sesnng Legis 

19 B —Jails 

Defence Charges 

and Printing 

XXIV —Exchange 

XXV — 
Miscellaneous 

XXVI —State Rail 
ways 

XXVIII —S u b s 1 
dized Companies 

XXIX —Irrigation, 
Major Works 

XXX — 

Minor Works and 
Navigation 

XXXI — 

Civil Works 

lahve Councils 

20 —Police 

22 —Education 

24 —Medical 

26 —Scientific and 
other Minor De 
partments 

28 —Civil Furlough 
and Absentee A1 
lowances 

29 — Superannua 
tion Adlowances 
and Pensions 

30 —Stationery and 
Printing 

31 —Exchange 

32 —Miscellaneous 

All statutory 
charges 

All purely Pro¬ 
vincial expendi¬ 
ture and expen¬ 
diture accruing 
under divided 
heads in Pro¬ 
vinces possess¬ 
ing Legislative 
Councils. 


1 Mainly Court fees and fines 

a These heads include certain statutory charges, which will be excluded 
from debate 

* This head deals purely with interest, sinking funds, and annuities 
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ExPENDIPUEE 


Heads open to dis 
cussion 


Heads not open Heads open to dis 
to discussion cussion 


Heads not open 
to discussion 


3 5 —Famine Relief 
34 —Constiuction of 
Protective Rail 
ways 

33 —Construction of 
Protective Irnga 
tion Works 
36 —Reduction or 
Avoidance of Debt 

40 —S u b s 1 d 1 l e d 
Companies, Land, 
&c 

41 —Miscellaneous 
Railway Expend] 
ture 

42 —Irrigation 
Major Works— 
Working Expenses 

43 —Minor Woiks 
and Navigation 

4i —Civil Works 
*8 — State Rail 
ways, Capital 
E\pe ndituio not 
charged to Re 
venue 

It; —1 r 1 lg atio n 
Works, Capital 
Expenditure not 
charged to Re 
\ enue 
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The 15 th November, 1909 

No 24 —In exercise of the powers conferred by section 5 of 
the Indian Councils Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretaiy of State for India in 
Council, made the following rules authonzing at any meeting of 
the Legislative Council of the Governor-General the discussion of 
any matter of general public interest 

RULES FOR THE DISCUSSION OF MATTERS OF GENERAL 
PUBLIC INTEREST IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 
Definitions 

1 In these rules—- 

( 1 ) ‘ President’ means— 

(a) the Governor-General, or 

(6) the President nominated by the Goveinoi-Geneial in 
Council under section 6 of the Indian Councils Act, 
18(11, or 

(c) the Vice-President appointed by the Governoi-Geneial 

under section 4 of the Indian Councils Act, 1909, 01 

(d) the Member appointed to pieside under rule 27 , 

(2) ‘ Member in chaige ’ means the Member of the Council of 
the Governor-Gcncial to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
undei these rules , and 

( 3 ) 4 Secietary ’ means the Secietaiy to the Government of 
India in the Legislative Depaitment, and includes the Deputy- 
Secretary and every person foi the time being exercising the 
functions of the Secietary 

Matters open to discussion 

2 Any matter of geneial public interest may be discussed in 
the Council subject to the following conditions and restrictions 

3 No such discussion shall be permitted 111 legard to any of the 
following subjects, namely — 

{a) any subject removed fiom the cognizance of the Legis¬ 
lative Council of the Goveinoi-Geneial by section 22 
of the Indian Councils Act, 1861 1 , or 

(b) any matter affecting the relations of His Majesty’s 

Government or of the Governor-General in Council 
with any Foreign State or any Native State in India , 
01 

(c) any matter under adjudication by a Court of Law having 

jurisdiction in any part of His Majesty’s Dominions 
1 See Digest, s 63 
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Resolutions 

4 Subject to the restuctions contained in lule 3, any Member 
may move a resolution relating to a matter of geneial public 
interest 

Provided that no resolution shall be moved which does not 
comply with the following conditions, namely —- 

(a) it shall be in the foim of a specific recommendation 

addressed to the Governor-Geneial in Council, 

(b) it shall be clearly and pieusely expressed and shall 

raise a definite issue , and 

(c) it shall not contain aiguments, inferences, nomcal ex¬ 

pressions or defamatoiy statements, nor shall it lefei 
to the conduct oi character of persons except in their 
official or public capacity 

5 A Member who wishes to move a resolution shall give 
notice in writing to the Secretary, at least fifteen clear days 
before the meeting of the Council at which he desires to move the 
same, and shall together with the notice submit a copy of the 
resolution which he wishes to move 

Provided that the President may allow a resolution to be 
moved with shorter notice than fifteen days, and may, in any 
case, require longer notice or may extend the time for moving the 
resolution 

6-—(i) The Secretary shall submit every resolution of which 
notice has been given to him in accordance with rule 5 to the 
President, who may either admit it 01, when any resolution is 
not framed in accordance with rule 4, cause it to be leturned to 
the Member concerned for the purpose of amendment 

(2) If the Member does not, within such time as the President 
may fix in this behalf, re-submit the resolution duly amended, the 
resolution shall be deemed to have been withdrawn 

7 The President may disallow any resolution or part of a 
resolution without giving any reason therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved m the Legislative Council of 
a Local Government 

8 - -(1) No discussion m Council shall be permitted in respect of 
any order of the President under rule 6 or rule 7 

(2) A resolution which has been disallowed shall not be entered 
in the proceedings of the Council 

9 Resolutions admitted by the President shall be entered m 
the list of business for the day m the order in which they are 
received by the Secretary 

Provided that the President may give priority to any resolu¬ 
tion which he may consider to be of urgent public interest, or 
postpone the moving of any resolution 
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Discussion of Resolutions 

10 The discussion of lesolutious shall take place after all the 
other business of the day has been concluded 

11 —(i) After the mover of a resolution lias spoken, other 
Members may speak to the motion m such ordei as the President 
may direct, and theieafter the movei may speak once by way of 
ieply 

(2) No Member other than the movei and the Member in 
chaige shall speak more than once to any motion, except, with 
the permission of the Piesident, foi the puipose of making an 
explanation 

12 No speech, except with the pei mission of the President, 
shall exceed fifteen minutes 111 duration 

Piovided that the mover of a resolution, when moving the 
same, and the Membci m chaige may speak foi thirty minutes 

13 — (1) Eveiy Membci shall speak from Ins place, shall rise 
when he speaks, and shall address the chair 

(2) At any time, if the Piesident uses, any Member speaking 
shall immediately resume his seat 

14 — (1) Any Member may send his speech in print to the 
Secretaiy not less than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as theie are 
Members, and the Secietaiy shall cause one of such copies to be 
supplied to each Member 

(2) Any such speech may at the disci etion of the President be 
taken as read 

15 The discussion of a lesolution shall be limited to the subject 
of the resolution, and shall not extend to any mattei as to which 
a lesolution may not be moved 

16 When a resolution is under discussion any Member may, 
subject to all the restrictions and conditions relating to resolutions 
specified in rules 3 and 4, move an amendment to such resolution 

Provided that an amendment may not be moved which has 
merely the effect of a negative vote 

17 —(1) If a copy of such amendment has not been sent to 
the Secietary at least three clear days before the day fixed for 
the discussion of the resolution, any Member may object to the 
moving of the amendment, and such objection shall prevail 
unless the President in exercise of his power to suspend any of 
these rules allows the amendment to be moved 

(2) The Secretary shall, if time permits, cause every amendment 
to be printed and send a copy for the infoimation of each Member 

18 . A Member who has moved a resolution or an amendment 
of a resolution may withdraw the same unless some Member 
desires that it be put to the vote 
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19 When, in the opinion of the President, a resolution and any 
amendment thereto have been sufficiently discussed, he may close 
the discussion by calling upon the mover to reply and the Member 
in charge to submit any final observations which he may wish 
to make 

Provided that the President may in all cases address the Council 
before putting the question to the vote 

20 —(i) When an amendment to any resolution is moved, or 
when two or more such amendments are moved, the President 
shall, before taking the sense of the Council thereon, state or read 
to the Council the terras of the original motion and of the amend¬ 
ment or amendments proposed 

(2) It shall be in the discretion of the President to put first to 
the vote either the original motion or any of the amendments 
which may have been brought forward 

21 If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter¬ 
mined separately 

22 —(i) Eveiy question shall be resolved in the affirmative or 
in the negative according to the majority of votes 

(2) Votes may be taken by voices or by division and shall be 
taken by division if any Member so desires 

(3) The Piesident shall deteimine the method of taking votes 
by division 


General 

23 —(1) The President may assign such time as, with due regard 
to the public interests, he may consider reasonable for the dis¬ 
cussion of resolutions or of any particular resolution 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn 

24 Every resolution, if carried, shall have effect only as a 
recommendation to the Governor-General m Council 

25 When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 7 or 
withdrawn under lule 18, no resolution or amendment raising 
substantially the same question shall be moved within one 
yeai 

26 —(1) The Piesident shall preserve order, and all points of 
order shall be decided by him 

(2) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon 

(3) Any Member may at any time submit a point of order to 
the decision of the President 

(4) The President shall have all powers necessary for the pur¬ 
pose of enforcing his decisions 
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27 . The Governor-General may appoint a Member of the 
Council to preside in his place, or in that of the Vice-President, 
on any occasion on which a matter of general public interest is 
discussed m the Council. 

28 The President, for sufficient reason, may suspend any of 
the foregoing rules 


The 15 th November, 1909 

No 25 —In exercise of the power conferred by section 5 of the 
Indian Councils Act, 1909, the Governor-General in Council has, 
with the sanction of the Secretary of State for India in Council, 
made the following rules authorizing the asking of questions at 
any meeting of the Legislative Council of the Governor-General 


RULES FOR THE ASKING OF QUESTIONS IN THE LEGIS¬ 
LATIVE COUNCIL OF THE GOVERNOR-GENERAL 

1 In these rules— 

(1) ‘ President ’ means— 

(а) the Governor-General, or 

(б) the President appointed under section 6 of the Indian 

Councils Act, 1861, or 

(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1009 

(2) ‘ Member m charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject of 
the question belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules , and 

(3) ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary 

2 Any question may be asked by any Member subject to the 
following conditions and restrictions 

3 No question shall be permitted in regard to any of the 
following subjects, namely — 

(a) any matter affecting the relations of His Majesty’s 

Government or of the Governor-General in Council 
with any Foreign State or with any Native State in 
India, or 

(b) any matter under adjudication by a Court of Law 

having jurisdiction in any part of His Majesty’s 
Dominions 
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4 No question shall be asked unless it complies with the follow¬ 
ing conditions, namely — 

(а) it shall be so framed as to be merely a request for 
information, 

(б) it shall not be of excessive length, 

(c) it shall not contain arguments, inferences, ironical ex¬ 

pressions or defamatory statements, nor shall it refei 
to the conduct or character of persons except in their 
official or public capacity, and 

(d) it shall not ask foi an expression of an opinion or the 
solution of a hypothetical proposition 

5 I11 matters which are 01 have been the subject of controversy 
between the Governor-General in Council and the Secretary of 
State or a Local Government no question shall be asked except as 
to matters of fact, and the answer shall be confined to a state¬ 
ment of facts 

6 A Membei who wishes to ask a question shall give notice in 
writing to the Secretary at least ten clear days before the meeting 
of the Council at which he desires to put the question and shall, 
together with the notice, submit a copy of the question which he 
wishes to ask 

Provided that the President may allow a question to be put 
with shorter notice than ten days and may in any case require 
longer notice or may extend the time for answering a question 

7 (1) The Secretary shall submit every question of which 
notice has been given to him in accordance with lule 6 to the 
President, who may either allow it 01, when any question is not 
framed in accordance with rules 4 and 5, cause it to be returned 
to the Membei concerned for the purpose of amendment 

(2) If the Member does not, within such time as the President 
may fix in this behalf, re-submit the question duly amended, the 
question shall be deemed to have been withdrawn 

8 The President may disallow any question, or any part of 
a question, without giving any reason therefor other than that in 
his opinion it cannot be answered consistently with the public 
interests or that it should be put in the Legislative Council of 
a Local Government 

9 No discussion m Council shall be permitted in respect of 
any order of the President under rule 7 or rule 8 

10 Questions which have been allowed shall be entered in the 
list of business for the day and shall be put in the order in which 
they stand in the list before any other business 13 entered upon at 
the meeting 

11 Questions shall be put and answers given in such manner 
as the President may in his discretion determine 

12 Any Member who has asked a question may put a sup¬ 
plementary question for the purpose of further elucidating any 



APPENDIX II 447 

matter of fact regarding which a request for information has been 
made m his original question 

13 The Member in charge may decline to answer a supplemen¬ 
tary question without notice, in which case the supplementary 
question may be put in the form of a fresh question at a subse¬ 
quent meeting of the Council 

14 These rules, except rules 6 and 7, apply also to supple¬ 
mentary questions 

Provided that the President may disallow any supplementary 
question without giving any reason therefor 

15 The President may rule that an answer to a question in 
the list of business for the day shall be given on the ground of 
public interest even though the question may have been with- 
diawn 

16 No discussion shall be permitted m respect of any question 
or of any answer given to a question 

17 All questions asked and the answers given shall be entered 
in the proceedings of the Council 

Provided that no question which has been disallowed by the 
President shall be so entered 

18 The President may assign such time as, with due regard to 
the public interests, he may consider reasonable for the putting 
and answering of questions 
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CORRESPONDENCE PRECEDING THE 
CORONATION DURBAR 

No. 4 

GOVERNMENT OF INDIA 

HOME DEPARTMENT 

To the Right Honourable xnE Marquess of Crewe, K G , 
His Majesty’s Secietary of State for India 

(Secret) Simla. 

My Lord Marquess, 25th August, 1911 

We ventuic in tins Despatch to address Your Lordship on 
a most important and urgent subject, embraung two questions 
of great political moment which are 111 our opinion indissolubly 
linked together This subject has engaged our attention for some 
time past, and the proposals which we are about to submit for 
Your Lordship’s consideration are the result of our mature 
deliberation We shall in the first place attempt to set forth the 
circumstances which have induced us to frame these proposals 
at this paiticular juncture, and then proceed to lay before Your 
Lordship the broad general features of our scheme 
2 That the Government of India should have its seat 111 the 
same city as one of the chief Provincial Governments, and more¬ 
over in a city geographically so ill-adapted as Calcutta to be the 
capital of the Indian Empire, has long been recognised to be 
a serious anomaly We need not stop to recall the circumstances 
in which Calcutta rose to its present position The considerations 
which explain its original selection as the principal seat of Govern¬ 
ment have long since passed away with the consolidation of British 
iule throughout the Peninsula and the development of 'a great 
inland system of railway communication But it is only in the 
light of recent developments, constitutional and political, that the 
drawbacks of the existing arrangement and the urgency of a change 
have been fully realised On the one hand the almost incalculable 
importance of the part which can already safely be predicted 
for the Imperial Legislative Council m the shape it has assumed 
under the Indian Councils Act of 1909, renders the removal of the 
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capital to a more central and easily accessible position practically 
imperative On the other hand, the peculiar political situation 
which has arisen m Bengal since the Partition makes it eminently 
desirable to withdraw the Government of India from its present 
Provincial environment, while its removal from Bengal is an 
essential feature of the scheme we have in view for allaying the 
ill-feeling aroused by the Partition amongst the Bengali popula¬ 
tion Once the necessity of removing the seat of the Supreme 
Government from Bengal established, as we tiust it may be by the 
considerations we propose to lay before Your Loidship, there can 
be, in our opinion, no manner of doubt as to the choice of the 
new capital or as to the occasion on which that choice should be 
announced On geographical, historical, and political giounds, 
the capital of the Indian Empire should be at Delhi, and the 
announcement that the transfer of the seat of Government to 
Delhi has been sanctioned should be made by His Majesty the 
King-Emperoi at the forthcoming Imperial Durbar in Delhi 
itself 

3 The maintenance of British rule in India depends on the 
ultimate supremacy of the Governor-General m Council, and the 
Indian Councils Act of 1909 itself bears testimony to the impossi¬ 
bility of allowing matters of vital concern to be decided by 
a majority of non-official votes in the Imperial Legislative 
Council Nevertheless it is certain that, in the course of time, 
the just demands of Indians for a larger share in the government 
of the country will have to be satisfied, and the question will be 
how this devolution of power can be conceded without impairing 
the supreme authority of the Governor-General in Council The 
only possible solution of the difficulty would appear to be gradually 
to give the Provinces a larger measure of self-government, until 
at last India would consist of a number of administrations, 
autonomous in all provincial affaus, with the Government of 
India above them all, and possessing power to interfeie in cases 
of misgovernment, but ordinarily restricting their functions to 
matters of Imperial concern In order that this consummation 
may be attained, it is essential that the Supreme Government 
should not be associated with any particular Provincial Govern¬ 
ment The removal of the Government of India from Calcutta 
is therefore a measure which will, m our opinion, materially 
facilitate the growth of Local self-government on sound and safe 
lines It is generally recogmzed that the capital of a great central 
Government should be separate and independent, and effect has 
been given to this principle in the United States, Canada, and 
Australia 

4 The administrative advantages of the transfer would be 
scarcely less valuable than the political In the first place, the 
development of the Legislative Councils has made the withdrawal 
of the Supreme Council and the Government of India from the 

1691 Gg 
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influence of local opinion a matter of ever-increasing urgency 
Secondly, events in Bengal are apt to react on the Viceroy and 
the Government of India, to whom the 1 esponsibility for them 
is often wrongly attributed The connexion is bad foi the Govern¬ 
ment of India, bad for the Bengal Government, and unfair to 
the other Provinces, whose representatives view with great and 
increasing jealousy the predominance of Bengal Fuither, public 
opinion in Calcutta is by no means always the same as that which 
obtains elsewhere in India, and it is undesirable that the Govern¬ 
ment of India should be subject exclusively to its influence 

5 The question of providing a separate capital for the Govern¬ 
ment of India has often been debated, but generally with the 
object of finding a site wheie that Government could spend all 
seasons of the year Such a solution would of course be ideal, but 
it is impracticable The vanous sites suggested are either difficult 
of access or are devoid of historical associations Delhi is the 
only possible place It has splendid communications, its climate 
is good for seven months in the year, and its salubrity could be 
ensured at a reasonable cost The Government of India would 
therefore be able to stay in Delhi from the 1st of October to the 
1 st of May, whilst owing to the much gieater proximity the 
annual migration to and from Simla could be induced in volume, 
would take up much less time and be far less costly Some 
branches of the administration, such as Railways and Posts and 
Telegraphs, would obviously derive special benefit fiom the change 
to such a central position, and the only Department which, as 
far as we can see, might be thought to suffei some inconvenience, 
would be that of Commerce and Industry, which would be less 
closely m touch at Delhi with the commercial and industrial 
interests centied m Calcutta On the other hand that Depart¬ 
ment w ould be closer to the othei commercial centres of Bombay 
and Karachi, whose intei ests aie sometimes opposed to those of 
Calcutta, and would thus be 111 a better position to deal impartially 
with the lailway and commercial interests of the whole of India 

6 The political advantages of the transfei arc impossible to 
over-estimate Delhi is still a name to conjure with It is 
intimately associated in the minds of the Hindus with sacred 
legends which go back even beyond the dawn of history It is 
111 the plain of Delhi that the Pandava princes fought out with 
the Kurawa the epic struggle recorded in the Mahabharata, and 
celebrated on the banks of the Jumna the famous sacrifice which 
consecrated their title to Empire The Purana Kila still marks 
the site of the c lty which they founded and called Indraprastha, 
barely three miles from the south ga'e of the modern city of Delhi 
To the Mahommedans it would be a source of unbounded gratifica¬ 
tion to see the ancient capital of the Moguls restored to its proud 
position as the seat of Empire Throughout India, as far south 
as the Mahommedan conquest extended, every walled town has 
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its ‘ Delhi gate and among the masses of the people it is still 
revered as the seat of the formci Empire The change would 
strike the imagination of the people of India as nothing else could 
do, would send a wave of enthusiasm throughout the country, 
and would be accepted by all as the assertion of an unfaltering 
determination to maintain British rule in India It would be 
hailed with joy by the Ruling Chiefs and the laces of Northern 
India, and would be warmly welcomed by the vast majority of 
Indians throughout the continent 

7 The only serious opposition to the transfer which may be 
anticipated, may, we think, come fiom the European commercial 
community of Calcutta, who might, we fear, not regard the creation 
of a Governorship of Bengal as altogether adequate compensation 
for the withdrawal of the Government of India The opposition 
will be quite intelligible, but we can no doubt count upon their 
patriotism to reconcile them to a measure which would gieatly con¬ 
tribute to the welfare of the Indian Empire The Bengalis might 
not, of course, be favouiably disposed to the pioposal if it stood 
alone, for it will entail the loss of some of the influence which they 
now exercise owing to the fact that Calcutta is the headquarters 
of the Government of India But, as we hope piesently to show, 
they should be reconciled to the change by other features of our 
scheme which are specially designed to give satisfaction to Bengali 
sentiment In these circumstances we do not think that they 
would be so manifestly unreasonable as to oppose it, and if they 
did we might confidently expect that their opposition would raise 
no echo m the rest of India 

8 Absolutely conclusive as these geneial considerations in 
favour of the transfer of the capital from Calcutta to Delhi in 
themselves appear to us to be, there aie further special considera¬ 
tions ansing out of the present political situation in Bengal and 
Eastern Bengal which, m our opinion, render such a measure 
peculiarly opportune at such a moment, and to these we would 
now draw Your Lordship’s earnest attention 

g Various circumstances have foiced upon us the conviction 
that the bitterness of feeling engendeied by the Partition of 
Bengal is very widespread and unyielding, and that we are by no 
means at an end of the troubles which have followed upon that 
measure Eastern Bengal and Assam has, no doubt, benefited 
greatly by the Partition, and the Mahommedans of that Province, 
who form a large majonty of the population, are loyal and 
contented , but the resentment amongst the Bengalis in both 
provinces of Bengal, who hold most of the land, fill the piofessions, 
and exercise a preponderating influence m public affairs, is as 
strong as ever, though somewhat less vocal 

10 The opposition to the Partition of Bengal was at first based 
mainly on sentimental grounds, but, as we shall show later m 
discussing the proposed modification of the Partition, since the 
Gg2 
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enlargement of the Legislative Councils and especially of the 
representative element in them, the grievance of the Bengali 
has become much more real and tangible, and is likely to increase 
instead of to dimmish Every one with any true desire for the 
peace and prosperity of this country must wish to find some 
manner of appeasement, if it is m any way possible to do so 
The simple rescission of the Partition, and a reversion to the 
status quo ante are manifestly impossible both on political and 
on administrative grounds The old province of Bengal was 
unmanageable under any foim of Government , and we could 
not defraud the legitimate expectations of the Mahommedans of 
Eastern Bengal, who foim the bulk of the population of that 
province, and who have been loyal to the British Government 
throughout the troubles, without exposing ourselves to the 
charge of bad faith A settlement to be satisfactory and con¬ 
clusive must— 

(1) provide convenient administrative units , 

(2) satisfy the legitimate aspirations of the Bengalis , 

(3) duly safeguard the interests of the Mahommedans of 

Eastern Bengal, and generally conciliate Mahommedan 
sentiment, and 

(4) bo so clearly based upon bioad giounds of political and 

administrative expediency as to negative any presump¬ 
tion that it has been exacted by clamour or agitation 

11 If the headquaiters of the Government of India be trans¬ 
ferred from Calcutta to Delhi, and if Delhi be thereby made 
the Imperial capital, placing the city of Delhi and part of the 
surrounding country under the direct administration of tne 
Government of India, the following scheme, which embraces 
three interdependent proposals, would appear to satisfy all these 
conditions 

I To re-umte the five Bengali-speaking divisions, viz the 
Presidency, Burdwan, Dacca, Rajsliahi and Chittagong 
divisions, forming them into a Presidency to be adminis¬ 
tered by a Governor in Council The area of the province 
will be approximately 70,000 square miles, and the 
population about 42,000,000 

II To create a Lieutenant-Governorship m Council to consist 
of Bihar, Chota Nagpur, and Orissa, with a Legislative 
Council and a capital at Patna The area of the province 
would be approximately 113,000 square miles, and the 
population about 35,000,000 

III To restore the Chief Commissionership of Assam The 
area of that province would be about 56,000 square miles, 
and the population about 5,000,000 

12 We elaborated at the outset our proposal to make Delhi 
the future capital of India, because we consider this the key-stone 
of the whole project, and hold that according as it is accepted 



APPENDIX III 


453 


or not, our scheme must stand or fall But we have still to 
discuss in greater detail the leading features of the other part 
of our scheme 

13 Chief amongst them is the proposal to constitute a 
Governorship in Council for Bengal The histoiy of the Paitition 
dates from 1902 Various schemes of territorial redistribution 
were at that time under consideration, and that which was 
ultimately adopted had at any rate the merit of fulfilling two of 
the chief purposes which its authors had m view It relieved the 
overburdened administration of Bengal, and it gave the Mahom- 
medan population of Eastern Bengal advantages and oppor¬ 
tunities of which they had perhaps hitherto not had their fair 
share On the other hand, as we have already pointed out, it 
was deeply resented by the Bengalis No doubt sentiment has 
played a considerable part m the opposition offered by the 
Bengalis, and, in saying this, we by no means wish to underrate 
the importance which should be attached to sentiment even if 
it be exaggerated It is, however, no longei a matter of mere 
sentiment, but rathei, since the enlargement of the Legislative 
Councils, one of undeniable reality In pre-reform scheme days 
the non-official element m these Councils was small The repre¬ 
sentation of the people has now been carried a long step forward, 
and in the Legislative Councils of both the Provinces of Bengal 
and Eastern Bengal the Bengalis find themselves in a minority, 
being outnumbered in the one by Bihans and Oonyas, and in 
the other by the Mahommedans of Eastern Bengal and the 
inhabitants of Assam As matters now stand, the Bengalis can 
never exercise in either province that influence to which they 
consider themselves entitled by reason of their numbers, wealth, 
and culture This is a substantial grievance which will be all 
the more keenly felt m the course of time, as the representative 
character of the Legislative Councils increases and with it the 
influence which these assemblies exercise upon the conduct of 
public affairs There is therefore only too much reason to fear 
that, instead of dying down, the bitterness of feeling will become 
more and more acute 

14 It has frequently been alleged m the Press that the Parti¬ 
tion is the root cause of all recent troubles in India The growth 
of political unrest in other parts of the country and notably m the 
Deccan before the Partition of Bengal took place disproves that 
assertion, and we need not ascribe to the Partition evils which 
have not obviously flowed from it It is certain, however, that 
it is, in part at any rate, responsible for the growing estrange¬ 
ment which has now unfortunately assumed a very serious 
character in many parts of the country between Mahommedans 
and Hindus We are not without hope that a modification of 
the Partition, which we now propose, will, m some degree at any 
rate, alleviate this most regrettable antagonism 
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15 To sum up, the results anticipated from the Partition have 
not been altogether realized, and the scheme as designed and 
executed could only be justified by success Although much 
good work has been done m Eastern Bengal and Assam, and the 
Mahommedans of that Province have reaped the benefit of a 
sympathetic administration closely in touch with them, those 
advantages have been m a great measure counterbalanced by 
the violent hostility which the Paitition has aroused amongst 
the Bengalis For the reasons we have already indicated, we 
feel bound to admit that the Bengalis are labouring under a sense 
of real injustice which we believe it would be sound policy to 
remove without further delay The Durbar of December next 
affords a unique occasion for rectifying what is regarded by 
Bengalis as a grievous wrong 

16 Anxious as we are to take Bengali feeling into account, we 
cannot overrate the importance of consulting at the same time 
the mtei ests and sentiments of the Mahommedans of Eastern 
Bengal It must be remembered that the Mahommedans of 
Eastern Bengal ha\e at piesent an overwhelming majority in 
point of population, and that if the Bengali-speaking divisions 
were amalgamated on the lines suggested in our scheme, the 
Mahommedans would still be in a position of approximate 
numerical equality with, 01 possibly of small superiority over, the 
Hindus The future province of Bengal, moreover, will be 
a compact teintory of quite moderate extent The Governor m 
Council will have ample time and opportunity to study the needs 
of the various communities committed to his charge Unlike his 
predecessors, he will have a great advantage in that he will find 
ready to hand at Dacca a second capital, with all the conveniences 
of ordinary provincial head-quaiteis He will reside there from 
time to time, just as the Lieutenant-Governor of the United 
Provinces frequently resides m Lucknow, and he will m this way 
be enabled to keep in close touch with Mahommedan sentiments 
and interests It must also be borne in mmd that the interests 
of the Mahommedans will be safeguarded by the special repre¬ 
sentation they enjoy in the Legislative Councils, while as regards 
representation on local bodies they will be in the same position 
as at present We need not therefore trouble your Lordship 
with the reasons why we have discarded the suggestion that 
a Chief Commissionership, or a semi-independent Commissioner- 
ship within the new province, might be created at Dacca 

17 We regard the creation of a Governorship m Council of 
Bengal as a very important feature of our scheme It is by no 
means a new one The question of the creation of the Governor¬ 
ship was fully discussed m 1867 to 1868 by the Secretary of State 
and the Government of India, and a Committee was formed, 
on the initiative of Sir Stafford Northcote, to consider it and 
that of the transfer of the capital elsewhere In the somewhat 
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voluminous correspondence of the past the most salient points 
that emerge are — 

(I) That a Governorship of Bengal would not be compatible 

with the presence in Calcutta of the Viceroy and the 
Government of India, 

(II) That, had it been decided to create a Governorship of 

Bengal, the question of the transfer of the capital from 
Calcutta would have been taken into consideration, 

(m) That although a majority of the Governor-General’s 
Council and the Lieutenant-Governor of Bengal (Sir 
William Grey) were in favour of the creation of the 
Governorship, Sir John Lawrence, the Governor- 
General, was opposed to the proposal, but for purposes 
of better administration contemplated the institution of 
a Lieutenant-Governorship of Bihar and the separation 
of Assam from Bengal under a Chief Commissioner 
Since the discussions of 1867-8 considerable and very im¬ 
portant changes have taken place m the constitutional develop¬ 
ment of Bengal That Province has already an Executive Council, 
and the only change that would therefore he necessary for the 
realization of this part of our scheme is that the Licutenant- 
Go vernorslnp should be converted into a Governorship Particular 
arguments have from time to time been urged against the appoint¬ 
ment of a Governor from England These were that Bengal, 
more than any other province, requires the head of the Govern¬ 
ment to possess an intimate knowledge of India and of the Indian 
people, and that a statesman oi politician appointed from England 
without previous knowledge of India would m no part of the 
country find his ignorance a greater drawLack or be less able to 
cope with the intricacies of an exceedingly complex position 
18 We have no wish to underrate the great advantage to an 
Indian administrator of an intimate knowledge of the country 
and of the people he is to govern. At the same time actual 
experience has shown that a Governor, carefully selected and 
appointed from England and aided by a Council, can successfully 
administer a large Indian province, and that a province so 
administered requires less supervision on the part of the Govern¬ 
ment of India In this connexion we may again refer to the 
correspondence of 1867-8 and cite two of the arguments em¬ 
ployed by the late Sir Henry Maine, when discussing the question 
of a Council form of Government for Bengal They are — 

(1) That the system in Madras and Bombay has enabled 
a series of men of no conspicuous ability to carry on 
a difficult Government for a century with success 
(11) That the concession of a full Governorship to Bengal would 
have a good effect on English public opinion, which would 
accordingly cease to impose on the Government of India a 
responsibility which it is absolutely impossible to discharge 
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In view of the great difficulties connected with the administra¬ 
tion of Bengal, we attach the highest importance to these argu¬ 
ments We are also convinced that nothing short of a full 
Governorship would satisfy the aspirations of the Bengalis and 
of the Mahommedans in Eastern Bengal We may add that, as 
in the case of the Governorships of Madras and Bombay, the 
appointment would be open to members of the Indian Civil 
Service, although no doubt m practice the Governor will usually 
be recruited from England 

ig On the other hand one very grave and obvious objection 
has been raised in the past to the creation of a Governorship for 
Bengal, which we should fully share, were it not disposed of by 
the proposal which constitutes the keystone of our scheme 
Unquestionably a most undesirable situation might and would 
quite possibly ausc if a Governor-General of India and a Governor 
of Bengal, both selected fiom the ranks of English public men, 
weie to reside m the same capital and be liable to be brought in 
various ways into regrettable antagonism or rivalry This indeed 
constitutes yet another, and in our opinion very cogent, reason 
why the head-quarters of the Government of India should be 
transferred fiom Calcutta to Delhi 

20 We now turn to the proposal to create a Lieutenant- 
Governorship in Council for Bihai, Chota Nagpur, and Orissa 
We are convinced that if the Governor of Bengal is to do justice 
to the territories which we propose to assign to him, and to safe¬ 
guard the interests of the Mahommedans of his province, Bihar 
and Chota Nagpui must be dissociated from Bengal Quite 
apart, however, from that consideration, we are satisfied that it 
is in the highest degree desirable to give the Hindi-speaking 
people, now included within the Province of Bengal, a separate 
administration These people have hitherto been unequally 
yoked with the Bengalis, and have never, therefore, had a fair 
opportunity for development The cry of Bihar for the Biharis 
has frequently been raised in connexion with the conferment of 
appointments, an excessive number of offices in Bihar having 
been held by Bengalis The Biharis are a sturdy, loyal people, 
and it is a matter of common knowledge that, although they have 
long desired separation from Bengal, they refrained at the time 
of the Partition from asking for it, because they did not wish to 
join the Bengalis in opposition to Government There has, more¬ 
over, been a very marked awakening in Bihar m recent years, 
and a strong belief has grown up among Biharis that Bihar will 
never develop until it is dissociated from Bengal That belief 
will, unless a remedy he found, give rise to agitation m the near 
future, and the present is an admirable opportunity to carry out 
on our own initiative a thoroughly sound and much desired 
change The Oonyas, like the Biharis, have little in common 
with the Bengalis, and we propose to leave Onssa (and the 
Sambalpur district) with Bihar and Chota Nagpur We believe 
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that this arrangement will well accord with popular sentiment in 
Orissa, and will be welcome to Bihar as presenting a seaboard to 
that province We need hardly add that we have considered 
various alternatives, such as the making over of Chota Nagpur or 
of Orissa to the Central Provinces, and the creation of a Chief 
Commissionership instead of a Lieutenant-Governorship for 
Bihar, Chota Nagpur, and Orissa, but none of them seem to deserve 
more than passing consideration, and we have tlieiefore refrained 
from troubling Your Lordship with the overwhelming arguments 
against them We have also purposely refrained from discussing 
in this dispatch questions of subsidiary importance which must 
demand detailed consideration when the mam features of the 
scheme are sanctioned, and we are in a position to consult the 
Local Governments concerned 

21 We now pass on to the last proposal, viz to restore the 
Chief Commissionership of Assam This would be meiely a rever¬ 
sion to the policy advocated by Su John Lawience in 1867 This 
pait of India is still in a backward condition and more fit for 
administration by a Chief Commissioner than a more highly 
developed form of government, and we may notice that this 
was the view which prevailed in 1896-7, when the question of 
transferring the Chittagong Division and the Dacca and Mymen- 
singh districts to Assam were fii st discussed Events of the past 
twelve months on the frontiers of Assam and Burma have clearly 
shown the necessity of having the north-east frontier, like the 
noith-west frontier, more directly under the control of the 
Government of India and removed from that of the Local Govern¬ 
ment We may add that we do not anticipate that any opposition 
will be raised to this proposal, which, moreover, forms an essential 
part of our scheme 

22 We will now give a rough indication of the cost of the 
scheme No attempt at accuracy is possible, because we have 
puiposely avoided making inquiries, as they would be likely to 
result in the premature disclosure of our proposals The cost 
of the transfer to Delhi would be considerable We cannot 
conceive, however, that a larger sum than four millions sterling 
would be necessary, and within that figure probably could be 
found the three years’ interest on capital which would have to 
be paid till the necessary works and buildings were completed 
We might find it necessary to issue a ‘ City of Delhi ’ Gold Loan 
at 3! per cent guaranteed by the Government of India, the 
interest, or the larger part of the interest, on this loan being 
eventually obtainable from rents and taxes In connexion with 
a general enhancement of land values, which would ensue at 
Delhi as a result of the transfer, we should endeavour to secure 
some part of the inclement value, which at Calcutta has gone 
into the pockets of the landlords Other assets which would 
form a set-off to the expenditure would be the great rise of 
Government land at Delhi and its neighbourhood, and a con- 
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siderable amount which would be realized on the sale of Govern¬ 
ment land and buildings no longer required at Calcutta The 
proximity of Delhi to Simla would also have the effect of reducing 
the current expenditure involved in the annual move to and from 
Simla The actual railway journey from Calcutta to Simla takes 
42 hours, while Delhi can be reached from Simla in 14 hours 
Further, inasmuch as the Government of India would be able 
to stay longer in Della than in Calcutta, the cost on account of 
hill allowances would be reduced We should also add that many 
of the works now in progress at Delhi in connexion with the 
construction of roads and railways and the provision of electricity 
and water for the Durbar, and upon which considerable expendi¬ 
ture has been incurred, will be of appreciable value to the Govern¬ 
ment of India as permanent works when the transfer is made 

23 As regards the remaining proposals, the recurring expendi¬ 
ture will be that involved in the creation of a Governoiship for 
Bengal and a Chief Commissionership for Assam The pay and 
allowances, taken together, of the Lieutenant-Governor of Bengal 
already exceed the pay of a Governor of Madras or Bombay, and 
the increase in expenditure when a Governoi is appointed would 
not, we think, be much beyond that required for the support of 
a bodyguard and a band Considerable initial expenditure would 
be required in connexion with the acquisition of land and the 
construction of buildings for the new capital of Bihar, and, 
judging from the expenenee gained in connexion with Dacca, we 
may assume that this will amount to about 50 or 60 lakhs Some 
further initial expenditure would be necessary in connexion with 
the summer head-quarters, wherever these may be fixed 

24 Before concluding this dispatch we venture to say a few 
words as regards the need for a very early decision on the pro¬ 
posals we have put forward for Your Lordship’s consideration 
It is manifest that, if the transfer of the capital is to be given 
effect to, the question becomes more difficult the longer it remains 
unsolved The experience of the last two sessions has shown 
that the present Council Chamber in Government House, Calcutta, 
fails totally to meet the needs of the enlarged Imperial Legislative 
Council, and the proposal to acquire a site and to construct 
a Council Chamber is already under discussion Once a new 
Council Chamber is built, the position of Calcutta as the capital 
of India will be further strengthened and consolidated , and, 
though we are convinced that a transfer will m any case eventually 
have to be made, it will then be attended by much greater difficulty 
and still further expense Similarly, if some modification of the 
Partition is, as we believe, desirable, the sooner it is effected the 
better, but we do not see how it can be safely effected with due 
regard for the dignity of Government as well as for the public 
opinion of the rest of India and more especially for Mahommedan 
sentiment, except as part of the larger scheme we have outlined 
In the event of these far-reaching proposals being sanctioned by 
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His Majesty’s Government, as we trust may be the case, we are 
of opinion that the presence of His Majesty the King-Emperor 
at Delhi would offer a unique opportunity for a pronouncement 
of one of the most weighty decisions ever taken since the establish¬ 
ment of British rule in India The other two proposals embodied 
in our scheme are not of such great urgency but are consequen¬ 
tially essential and in themselves of great impoitance Half 
measures will be of no avail, and whatever is to be done should 
be done so as to make a final settlement and to satisfy the claims 
of all concerned The scheme which we have ventured to com¬ 
mend to Your Lordship’s favourable consideration is not put 
forward with any spirit of opportunism, but in the belief that 
action on the lines proposed will bo a bold stroke of statesmanship 
which would give unprecedented satisfaction and will for ever 
associate so unique an event as the visit of the reigning Sovereign 
to his Indian dominions with «i new era m the history of India 

25 Should the above scheme meet with the approval of your 
Lordship and His Majesty’s Government, we would propose that 
the King-Emperor should announce at the Durbai the transfer 
of the capital from Calcutta to Delhi and simultaneously, and as 
a consequence of that transfer, the creation at an eaily date of 
a Governorship in Council for Bengal and of a new Lieutenant- 
Governorship m Council for Bihar, Chota Nagpur, and Orissa, 
with such administrative changes and redistribution of boun¬ 
daries as the Governor-General in Council would in due course 
determine with a view to removing any legitimate causes for 
dissatisfaction ausing out of the Partition of 1905 The formula 
of such a pronouncement could be defined after general sanction 
had been given to the scheme This sanction we now have the 
honour to solicit from Your Lordship 

26 We should thus be able after the Durbar to discuss in detail 
with local and othei authorities the best method of carrying out 
a modification of Bengal on such broad and comprehensive lines 
as to form a settlement that shall be final and satisfactory to all 

We have the honour to be, 

My Loid Marquess, 

Your Lordship’s most obedient humble Servants, 

Hardinge of Penshurst 
O’M Cruagh 
Guv Fleetwood Wilson 
J L Jenkins 
K W Carlyle 
H Butler 
Syed Ali Imam 
W H Clark 
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NO. 5 

To His Excellency the Right Honourable The Governor- 
General of India in Council 

(Seciet) India Office, London, 

My Lord, 1st November, 1911 

I have received Your Excellency’s dispatch, dated the 
25th August last and issued in the Home Department, and 
I have considered it in Council with the attention due to the 
importance of its subject 

2 In the first place you propose to transfer from Calcutta to 
Delhi the seat of the Government of India, a momentous change 
which in your opinion can be advocated on its intrinsic merits, 
and apart from the considerations which are discussed in the later 
passages of your dispatch You point out with truth that many 
of the cncumstances which explain the selection of Fort William 
in the second half of the eighteenth century as the head-quarters 
of the East India Company cannot now be adduced as arguments 
for the permanent retention of Calcutta as the capital of British 
India , while certain new conditions and developments seem to 
point positively towards the removal of the Central Government 
to another position Such a suggestion is not entirely novel, since 
it has often been asked whether the inconvenience and cost of an 
annual migration to the Hills could not be avoided by founding 
a new official capital at some place m which Europeans could 
reside healthfully and work efficiently throughout the whole year 
You regard any such solution as impracticable, in my judgement 
rightly , and you proceed to describe in favourable terms the 
purely material claims of Delhi for approval as the new centre of 
Government There would be undoubted advantage both in 
a longer sojourn at the capital than is at present advisable, and 
in the shorter journey to and from Simla when the yearly transfer 
has to be made , while weight may properly be attached to the 
central situation of Delhi and to its fortunate position as a great 
railway junction As you point out, these facts of themselves 
ensure not a few administrative advantages, and I am not dis¬ 
posed to attach serious importance to the removal of the Depart¬ 
ment of Commerce and Industry from a busy centre like Calcutta, 
for any official disadvantage due to this cause should be counter¬ 
balanced by the gam of a wider outlook upon the commercial 
activities of India as a whole 

3 From the historical standpoint, to which you justly draw 
attention, impressive reasons m support of the transfer can not 
less easily be advanced Not only do the ancient walls of Delhi 
enshrine an Imperial tradition comparable with that of Constanti¬ 
nople, or with that of Rome itself, but the near neighbourhood 
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of the existing City formed the theatre for some most notable 
scenes in the old-time diama of Hindu history, celebrated in the 
vast treasure-house of national epic verse To the races of India, 
for whom the legends and records of the past are charged with 
so intense a meaning, this resumption by the Paramount Power 
of the seat of venerable Empire should at once enforce the 
continuity and promise the permanency of British sovereign rule 
over the length and bieadth of the country Histoncal reasons will 
thus prove to be political reasons of deep importance and of real 
value in favour of the proposed change I share, too, youi belief 
that the Ruling Chiefs as a body will favour the policy and give 
to it their hearty adhesion 

4 But, however solid may be the material advantages which 
you enumerate, and however warm the anticipated response from 
Indian sentiment, it may be questioned whether we should venture 
to contemplate so abrupt a departure from the traditions of 
British government, and so complete a dislocation of settled 
official hahits, if we were able to regard w ith absolute satisfaction 
the position as it exists at Calcutta 

5 Your Excellency is not unaware that for some time past 
I have appreciated the special difficulties arising from the colloca¬ 
tion of the Government of Ind a and the Government of Bengal 
in the same head-quarters The arrangement, as you frankly 
describe it, is a bad one for both Governments, and the Viceroy 
for the time being is inevitably faced by this dilemma, that either 
he must become Governor-in-clnef of Bengal in a unique sense, or 
he must consent to be saddled by public opinion both m India 
and at home with direct liability for acts of administration or 
policy over which he only exercises m fact the general control of 
a Supreme Government The Local Government, on the other 
hand, necessarily suffers from losing some part of the sense of 
responsibility rightly attaching to it as to other similar adminis¬ 
trations It involves no imputation either upon Your Excellency’s 
Government, or upon the distinguished public servants who have 
carried on the Government of Bengal, to pronounce the system 
radically an unsound one 

6 It might, indeed, have been thought possible to correct this 
anomaly with less disturbance of present conditions, by retaining 
Calcutta as the central seat of Government, under the immediate 
control of the Viceroy, and transferring the Government of Bengal 
elsewhere But two considerations appear to forbid the adoption 
of such a course In the first place it is doubtful whether the 
arbitrary creation of an artificial boundary could in practice 
cause Calcutta, so long the capital of Western Bengal, to cease 
altogether to be a Bengali city in the fullest sense Again, the 
experiment of turning the second city of the British Empire into 
an Imperial enclave would be certain to cast a new and altogether 
undue burden upon the shoulders of the Governor-General, 
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however freely the actual work of administration might be 
delegated to subordinate officials It is true that Washington, 
during the century smcc it became the capital of the United 
States, has grown into a large and wealthy city, with industries 
on a considerable scale, but even now it possesses less than 
a third of the population of Calcutta , while Ottawa and the new 
Australian foundation of Yass-Canbena are likely to continue 
mainly as political capitals Such a solution may therefore be 
dismissed, while no parallel difficulties need be dieaded if Delhi and 
its surroundings are placed directly undei the Government of India 

7 I am glad to obscive that you have not underrated the 
objections to the tiansfer which aie likely to be entertained m 
some quaiters The compensation which will be offered to 
Bengali sentiment by other of your interdependent proposals is 
in my opinion fully adequate, and I do not think it necessary to 
dwell further on this aspect of the change But it cannot be 
supposed that the Euiopean community of Calcutta, particularly 
the commercial section, can regard it without some feelings of 
chagrin and disappointment in their capacity as citizens But 
you may rely, I am certain, upon their wider patriotism, and upon 
their willingness to subordinate local and personal considerations 
to those which concern the general good of India Nor, on full 
reflection, need they fear any senously untowaid consequences 
The city will remain the seat of a most piominent and influential 
Government I see no reason why it should suffer in material 
prosperity, retaining as it will not merely an almost univeisal 
commerce, but the piactical monopoly in more than one branch 
of trade And from the standpoint of sentiment, nothing can 
ever deprive Calcutta of her association with a century and 
a half of Bntish government, signalized by many great events, 
and adorned by the famous roll of those who have preceded 
Your Excellency in the office of Governor-General Such a history 
is a perpetual possession, and it will guide the steps of all travellers 
to Calcutta not less certainly than has the presence of the Supreme 
Government in the past 

8 In view of this change it is youi desire that a Governorship 
in Council should be constituted for Bengal You remind me 
that the possibility of such a creation was fully discussed in the 
years 1867 and 1868, although divergent opinions were expressed 
by the different authorities of that day, and no steps were in fact 
taken One of the principal objections felt then, as now, to the 
proposition taken by itself, hinged on the difficulty of planting 
such an administration in Calcutta side by side with that of the 
Government of India The criticism is valid, but it would be 
silenced by the transfer of the capital to Delhi I note with 
general agreement your observations upon the probable appoint¬ 
ment in ordinary circumstances of a statesman or administrator 
from the United Kingdom to the Governorship of Bengal, while 
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concurring that the appointment, like other great Governorships, 
would be open to members of the Indian Civil Service whenever 
it might be desirable to seek for an occupant among their ranks 
I also share your conviction that no lower giade of administration 
would be held in the altered conditions to satisfy the reasonable 
aspirations either of Hindus or of Mohammedans for the reputa¬ 
tion and status of Bengal among the great divisions of India 

9 In considering the area which the Governor of a new Bengal 
should be called upon to administer, it is not necessary to lecall 
at length the steps which led up to the partition of the former 
Presidency, or to engage in detailed examination of its results 
It is univei sally admitted that up to the year 1905 the task 
which the Lieutenant-Governor of Bengal and his subordinates 
had to peiform, having regard to the extent of the Presidency, 
to its population, and the difficulties of communication in many 
districts, was one with which no energy 01 capacity could com¬ 
pletely cope It is equally certain that the provincial centre of 
gravity was unduly diveited to the western portion of the area, 
and to Calcutta itself, with the result that the Mohammedan 
community of Eastein Bengal were unintentionally depnved of 
an adequate share of consideration and attention Such a state 
of affairs was not likely to agitate public opinion on this side of 
the water, the name of Dacca, once so familiar to British ears, 
had become almost unknown to them A rearrangement of 
administration at the instance of the Government of India was 
therefore almost imperative, but the plan that was ultimately 
adopted, while effecting some beneficial changes m Eastein Bengal, 
and offering relief to the overladen Government, produced conse¬ 
quences in relation to the Bengali population which you depict 
with accuraoy and fanness Histoiy teaches us that it has 
sometimes been found necessary to ignore local sentiment, or to 
override racial prejudice, in the interest of sound administration, 
or 111 order to establish an ethical or political principle But even 
where indisputable justification can be claimed, such an exercise 
of authority is almost always regrettable in itself , and it will 
often be wise to giasp an opportunity of assuaging the resentment 
which has been aroused, where this can be done without practical 
detriment to order and good government You point out, more¬ 
over, that in this case the grievance is not only one of sentiment, 
but that in connexion with the Legislative Councils the Bengali 
population is subjected to practical disabilities which demand 
and merit some redress In Your Excellency’s opinion the desired 
objects can properly be achieved by re-umtmg the five Bengali- 
speaking divisions, of the Presidency, Burdwan, Dacca, Rajshahi, 
and Chittagong into the new Presidency to be for the future 
administered by the Governor of Bengal in Council 

10 At the same time you lay deserved stress on the importance 
of giving no ground for apprehension to the Mohammedans of 
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Eastern Bengal lest their interests should be injuriously affected 
by the intended alteration In common with others of their faith, 
they would presumably regaid with satisfaction the re-erection 
of Delhi as the capital of India, but they would be primarily 
concerned with the local aspect of the proposals It is evident 
that in delimiting the new Presidency care is needed to see that 
the balance of the different populations, though it could not 
remain throughout the entire area as it stands at present in 
Eastern Bengal and Assam, is not unduly disturbed , and, as you 
point out, the special representation on the Legislative Councils 
which is enjoyed by the Mohammedans supplies them with 
a distinct safeguard m this respect I attach, however, no little 
importance to the proposal that the Governor of Bengal should 
regard Dacca as his second capital, with full claims on his regular 
attention, and his residence for an appreciable part of the year. 
The arrangements which have been made there for the adminis¬ 
tration of the existing Lieutenant-Governoi will thus not merely 
be utilised, but will serve a valuable purpose which it would 
have been difficult to secure had proposals similar to those which 
you now make been put forward when the old Bengal was un¬ 
divided In these cncumstances I consider that you are right 
not to make any suggestion for a Comnussionership at Dacca 
analogous to that existing in Sind in the Presidency of Bombay 
II Your next proposition involves the creation of a Lieutenant- 
Go veinorship in Council foi Bihai, G'hota Nagpur, and Orissa 
I observe that you have eonsideied and dismissed a number of 
alternative suggestions for dealing with these tluee important 
and interesting divisions Some of these schemes, as Your 
Excellency is aware, have at different times been the subjects 
of discussion when a reanangement of boundaries has been 
contemplated , and I refrain from commenting on any of them 
at this moment, holding, as I do, that you have offered the 
plainest and most reasonable solution, if any substantial change 
is to be made at all The three sub-provinces above named, while 
differing inter se in some marked features, are alike loosely con¬ 
nected with Bengal proper, and their complete administrative 
severance would involve no hardship to the Presidency You 
describe the desire of the hardy and law-abiding inhabitants of 
Bihar for a clearer expression of their local individuality, differing 
from the Bengalis as they largely do in origin, in language, in 
proclivities, and in the nature of the soil they cultivate Onssa, 
again, with its variety of races and physical conditions, with its 
consider able seaboard, invested with a peculiar sanctity of 
religious tradition, prefers a code of land legislation founded on 
a system of tenure differing in the mam from those both of Bengal 
and of the Central Provinces, and has long felt uneasiness at 
a possible loss of identity as a distinct community The highlands 
of Chota Nagpur, far less densely populated than Bengal, and 
contaimng a large aboriginal element, also possess ancestral and 
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historical claims for separate treatment m vanous respects These 
three sub-provinces, with their combined population of some 
thirty-five millions, would form a charge well within the compass 
of a Lieutenant-Governorship, and it may be assumed that the 
controlling officer would be able to bestow continuous care and 
attention upon each of the divisions within his area 

12 The concluding suggestion which you put foiward is that 
the Chief Commissioneislnp of Assam should be levived I attach 
weight to your argument that the political conditions on the 
north-eastern frontier of India rendei it desirable that like the 
North-West it should be the immediate concern of Your Excel¬ 
lency’s Government, lather than of a local administration , and 
I note youi belief, which I tiust may piove to be well founded, 
that the inhabitants of this Province, of first-iate importance in 
industiy and commerce, me not likely to ofter any opposition 
to the change On the contrary, they may be disposed to welcome 
it, since I am confident that the Supreme Government would 
assiduously preserve all local interests, eithei inateiial or of 
sentiment, fiom any possible detriment attributable to the 
altered system 

13 I make no complaint of the fact that Your Excellency is 
unable at this stage to present foi sanction a close estimate of 
the cost which is likely to be mcui red m respect of the various 
proposals included in your Despatch, either by way of initial 
or of recurring expenditure You have only found it possible to 
name the round sum of foui millions sterling, which you regaid 
as the outside figure of cost which could be incuircd by the 
transfer to Delhi, and you indicate your opinion that this amount 
might be raised by a special Gold Loan I agree that it was not 
possible for you, m the special circumstances of the case, to 
undertake the investigations which would have been necessary 
before you could submit even a general estimate of expenditure 
either at Delhi 01 m lelation to the Governorship of Bengal, to 
the Lieutenant-Governorship of the new United Provinces, 01 
to the Chief Commissioneislnp of Assam This being so, I refiam 
for the present from making any observations on this part of the 
subject, merely stating my general conviction that Your Excel¬ 
lency is fully alive to the magnitude of the proposed operations, 
and to the necessity for thoughtful preparation and continuous 
vigilance in order that the expenditure, which must necessarily 
be so large, may be conducted with no tinge of wastefulness , 
and as regards the particular case of Delhi, assuring you that my 
full sympathy will be extended to any efforts you may make to 
prevent holding-up against Government of land which you may 
find it necessary to secure for public purposes 

14 I find myself m general agreement with Your Excellency 
when you state that if this policy is to be approved, it is imperative 
to avoid delay in carrying it into effect You give substantial 

1601 H h 
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reasons foi this opinion, both on administrative and economical 
grounds, and though a number of details remain for settlement, 
many of which must demand careful examination and consulta¬ 
tion, while some may awaken differences of opinion, it is possible 
now to pronounce a definite opinion upon the broad features of 
the scheme Regarding it as a whole, and appreciating the 
balance sought to be maintained between the different races, 
classes, and interests likely to be affected, I cannot recall m 
history, nor can I pictuie 111 any poition of the civilized world as 
it now exists, a series of administrative changes of so wide a scope 
culminating in the transfer of the mam seat of Government, 
carried out, as I believe the futuie will prove, with so little 
detnment to any class of the community, while satisfying the 
historic sense of millions, aiding the general woik of Government, 
and removing the deeply-felt grievance of many I therefore 
give my general sanction to youi proposals, and I share in your 
belief that the transfer of the Capital, and the concomitant 
featuies of the scheme foim a subject woitliy of announcement 
by the Kmg-Emperor in peison on the unique and eagerly - 
anticipatcd occasion at Delhi I am commanded to inform you 
that at the Durbai on the 12th of December His Imperial Majesty 
will be pleased to declare that Delhi will become the capital city 
of India, that a Goveinor m Council will be appointed for Bengal, 
a Lieutenant-Govcinor in Council for Bihar, Chota Nagpur, and 
Orissa, and a Chief Commissioner for the Province of Assam 
I have the honour to be, 

My Lord, 

Your Lordship’s most obedient humble servant, 
Crewe 
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ANNOUNCEMENTS MADE AT THE 
CORONATION DURBAR 

No. 1 

ANNOUNCEMENT OK HIS MAJESTY THE 
K [NO-EMPEROR 

It is with genuine feelings of thankfulness and satisfaction 
that I stand here to-day among you This joai has been to the 
Queen-Empiess and myself one of many great eeiemomes and 
of an unusual though happy burden of toil Hut in spite of time 
and distance, the grateful ic< ollections of out last visit to India 
have drawn us again to the land which we then learned to love, 
and we started with blight hopes on out long journey to levisit 
the country m which we had already met the kindness of a home 
In doing so I have fulfilled the wish expiessed in my message 
of last July, to announce to you m person my Coronation, cele¬ 
brated on the 22nd of June m Westminster Abbey, when by the 
Grace of God the Ciown of my Forefathers was placed on my 
head with solemn fonn and ancient ceremony 

By my presence with the Queen-Empiess I am also anxious to 
show our affection for the loyal Princes and faithful Peoples of 
India, and how deal to our hearts is the welfaie and happiness 
of the Indian Empne 

It was, moreover, my desue that those who could not be 
present at the solemnity of the Coionation should have the 
opportunity of taking pait in its commemoiation at Delhi 

It is a sincere pleasure and giatifk ation to myself and the 
Queen-Empress to behold this vast assemblage and in it my 
Governors and trusty officials, my great Piinccs, the representa¬ 
tives of the Peoples, and deputations from the Military Forces of 
my Indian Dominions 

I shall receive in person with heartfelt satisfaction the homage 
and allegiance which they loyally desire to render 

I am deeply impressed with the thought that a spirit of sym¬ 
pathy and affectionate goodwill unites Princes and people with 
me on this historic occasion 

In token of these sentiments I have decided to commemorate 
the event of my Coronation by certain marks of my especial 
H h 2 
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favour and consideration, and these I will later on to-day cause 
to be announced by my Govemor-Geneial to this assembly 

Finally I rejoice to have this opportunity of renewing in my 
own person those assurances which have been given you by my 
revered predecessors of the maintenance of your rights and 
privileges and of my earnest concern for your welfare, peace, and 
contentment 

May the Divme favour of Providence watch over my People 
and assist me in my utmost endeavour to promote their happiness 
and prosperity 

To all present, feudatories and subjects, I tender Our loving 
greeting 


No. 2 

ANNOUNCEMENTS BY THE GOVERNOR-GENERAL OF 
INDIA ON BEHALF OF HIS MAJESTY THE KING- 
EMPEltOR 

‘ To all to whom these presents may come 
‘ By the command of His Most Excellent Majesty George the 
Fifth, by the grace of God King of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the 
Seas, Defender of the Faith, Emperor of India, I, His Governor- 
General, do hereby declare and notify the giants, concessions, 
reliefs, and benefactions which His Imperial Majesty has been 
graciously pleased to bestow upon this glorious and memorable 
occasion 

‘ Humbly and dutifully submissive to His Most Gracious 
Majesty’s will and pleasure, the Government of India have 
resolved, with the approval of His Imperial Majesty’s Secretary 
of State, to acknowledge the predominant claims of educational 
advancement on the resouices of the Indian Empire, and have 
decided m recognition of a very commendable demand to set 
themselves to making education m India as accessible and wide 
as possible With this purpose they propose to devote at once 
50 lakhs to the promotion of truly popular education, and it is 
the firm intention of Government to add to the grant now 
announced further grants in future years on a generous scale 
‘ Graciously recognizing the signal and faithful services of His 
forces by land and sea, the King-Emperor has charged me to 
announce the award of half a month’s pay of rank to all non¬ 
commissioned officers and men and reservists both of His British 
Army in India and His Indian Army, to the equivalent ranks 
of the Royal Indian Marine, and to all permanent employes of 
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departmental or non-combatant establishments paid from tlie 
military estimates whose pay may not exceed the sum of Its 50 
monthly 

‘ Furthermore His Impenal Majesty has been graciously 
pleased to ordain that from henceforth the loyal Native officers, 
men, and reservists of His Indian Army shall be eligible for the 
grant of the Victona Cross for valour, that membership of 
the Order of British India shall be increased during the decade 
following this His Imperial Majesty’s Coronation Durbar by 
52 appointments in the First Class, and by 100 appointments in 
the Second Class, and that in mark of these historic ceremonies 
15 new appointments in the First Class and 19 new appointments 
in the Second Class shall forthwith be made , that fiom hence- 
foith Indian officers of the Frontier Militia Corps and the Military 
Police shall be deemed eligible for admission to the aforesaid 
Order, that special grants of land or assignments or remissions 
of land revenue, as the case may be, shall now be conferred on 
certain Native officers of His Imperial Majesty’s Indian Army 
who may be distinguished for long and honourable seivice, and 
that the special allowances now assigned for tliiee years only 
to the widows of the deceased members of the Indian Order of 
Merit shall, with effect from the date of this Durbar, hereafter be 
continued to all such widows until death or re-mamage 

‘ Graciously appreciating the devoted and successful labours 
of His Civil Services His Impenal Majesty has commanded me to 
declare the giant of half a month’s pay to all permanent seivants 
m the civil employ of Government whose pay may not exceed 
the sum of Its 50 monthly 

‘ Further, it is His Imperial Majesty’s gracious behest that all 
persons to whom may have been or hereafter may be granted 
the titles of Dewan Bahadur, Sirdar Bahadur, Khan Bahadur, 
Rai Bahadur, Rao Bahadur, Khan Sahib, Rai Sahib, or Rao 
Sahib, shall receive distinctive badges as a symbol of respect and 
honour , and that on all holders present or to come of the venerable 
titles of Mahamahopadyaya and Shamsululama shall be confeired 
some annual pension for the good report of the ancient learning 
of India 

‘ Moreover, in commemoration of this Durbar, and as a reward 
for conspicuous public service, certain grants of land, fiee of 
levenue, tenable for the life of the grantee, 01 in the discretion 
of the local administration for one further life, shall be bestowed 
or restored m the North-Western Fiontier Province and in 
Baluchistan 

‘ In His gracious solicitude for the welfare of His loyal Indian 
Princes His Imperial Majesty has commanded me to proclaim 
that from henceforth no Nazarana payments shall be made upon 
succession to their States And sundry debts owing to the 
Government by the non-jurisdictional estates in Kathiawar and 
Gujerat, and also by the Bhumia Chiefs of Mewar, will be cancelled 
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and remitted in whole or in part under the Orders of the Govern¬ 
ment of India 

‘ In token of His appreciation of the Imperial Seivice Troops 
certain supernumerary appointments in the Order of British India 
will be made 

‘ In the exercise of His Royal and Imperial clemency and com¬ 
passion His Most Excellent Majesty has been graciously pleased to 
ordain that certain prisoners now suffering the penalty of the law 
for crimes and misdemeanours shall be released from imprison¬ 
ment, and that all those civil debtors now in prison whose debts 
may be small, and due not to fiaud, but to real poverty, shall be 
discharged and that then debts shall be paid 
‘ The persons by whom and the teims and conditions on which 
these grants, concessions, reliefs, and benefactions shall be 
enjoyed will be hereafter dedaied 
‘ God Save the King • ’ 


No. 3 

ANNOUNCEMENT' OE HIS MAJESTY THE 
KING-EMPEROR 

Wc are pleased to announce to Our People that on the advice 
of Our Ministers tendered aftti consultation with Our Governor- 
General in Council We have decided upon the transfer of the 
seat of the Government of India fiom Calcutta to the ancient 
Capital Delhi, and, simultaneously and as a consequence of that 
transfer, the creation at as eaily a date as possible of a Governor¬ 
ship for the Piesidency of Bengal, of a new Lieutenant-Governor¬ 
ship in Council admmisteiing the areas of Bihar, Chota Nagpur, 
and Onssa, and of a Chief Comnnssionership of Assam, with such 
administrative changes and redistribution of boundaries as Our 
Governor-General in Council with the approval of Our Secretary 
of State for India in Council may in due course determine It is 
Our earnest dcsne that these changes may conduce to the better 
administration of India and the greater prosperity and happiness 
of Our beloved People 
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GOVERNMENT OF INDIA 
HOME DEPARTMENT 

To the Right Honourable the Marquess op Crewe, K G , 
His Majesty’s Secietary of State for India 
(Public) Delhi, 

My Lord Marquess, 23id Jamiai^, 1913 

In accordance with the provisions of Section 7 of the Indian 
Councils Act, 1909, we have the honour to submit for Your 
Lordship’s information, and for presentation to Parliament, 
copies of the revised Regulations for the constitution of the 
Legislative Councils of the Governors of Madias and Bombay, 
and of the Lieutenant-Governors of the United Provinces, the 
Punjab and Burma, which have recently received the approval 
of the Secretary of State in Council, under Section 6 of the 
same Act In consequence of the redistnbution of territories 
and of the appointment of a Governoi in Council to the Presidency 
of Fort William in Bengal, which His Imperial Majesty was 
graciously pleased to announce at His Duibar held at Delhi 111 
December, 1911, Y0111 Loidship has also appioved the constitution 
of Legislati ve Councils for the Governor of Bengal, the Lieutenant- 
Governor of Bihar and Onssa, and the Chief Commissioner of 
Assam Of the Regulations lelating to these thice Councils, 
which have likewise received the approval of the Secretary of 
State in Council, we also append copies, together with copies of 
the Proclamations issued by us on the 14th November, 1912, 
with His Majesty’s approval, extending to the territories ad¬ 
ministered by the Chief Commissioner of Assam the provisions 
of the Indian Councils Acts, 1861 to 1909 Finally we enclose 
copies of the revised Regulations for the constitution of the 
Legislative Council of the Governor-Gencial, which have simtlaily 
been approved by the Secietary of State in Council 
2 In addition to these papers, we annex copies of the rules 
in force in the Legislative Councils of all Provinces, relating 
to the discussion of the annual Financial Statement, and of 
matters of general public interest, and to the asking of questions 
These rules have been framed, with the sanction of the Governor- 
General in Council, under Section 5 of the Indian Councils Act, 
1909, and in accordance with the provisions of Section 7 thereof, 
require to be presented to both Houses of Parliament The 
corresponding rules in force in the Council of the Governor- 
General framed in 1909 have already been presented to Parliament, 
and no change has since been made m them, although a copy of 
these rules also is enclosed 
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3 The circumstances which gave rise to a levision of the 
Council Regulations sanctioned m 1909 were as follows In the 
first place, the administrative changes which have resulted from 
Ills Imperial Majesty’s announcement at the Delhi Durbar 
have necessitated the rearrangement of the electorates framed 
undei the Regulations of 1909 for the return of representatives 
to the Governor-Gencial’s Council by the old province of Bengal 
and Eastern Bengal and Assam, and the provision of adequate 
representation on that Council for the Bengal Presidency as 
reconstituted, together with the provinces of Bihar and Orissa 
and Assam, while for similar reasons it has been requisite to 
frame entnely new Regulations constituting Councils for the 
Lieutenant-Governor of Bihai and Onssa and the Chief Com¬ 
missioner of Assam The consequential modification of the 
Regulations governing the Council of the Lieutenant-Governor 
of Bengal piactically resulted in the formation of a new 
Council for the Governor of that province In the second place, 
the expei lcnce which has been gained m the practical work¬ 
ing of the Regulations of 1909 has been sufficient to disclose 
ceitain points in which they are susceptible of improvement 
To this cause are to be attributed the modifications which have 
been sanctioned in the Regulations concerning those Provinces 
which were unaffected by His Majesty’s announcement at Delhi, 
and, to some extent, the form which has been adopted in drafting 
the Regulations foi the Governor-General’s Council and the 
Councils of the thiee new piovinces 

4 With the object of ascertaining the sufficiency 01 otherwise 
of the Regulations of 1909, we invited all local Governments 
to furnish us with a report on their practical working shortly 
after the hist elections weie held, together with any suggestions 
foi impiovement and amendment which they might have to 
offer, and the revision which has now been effected is the result 
of the lecommendations which we thought fit to make to Your 
Lordship after full consideration of the materials thus placed 
at our disposal In formulating our proposals we have kept in 
view, as a guiding pnnciple, the fact that since the Councils have 
so fai stood the test of only one general election, it would be 
premature and impolitic at this stage of their development, to 
embark upon anv material changes in the broad principles upon 
which their constitution is based The amendments made have 
been confined, therefore, so far as possible, to matters of detail, 
and consist to a large extent of an attempt to simplify and lender 
more convenient the electoral pioceduie At the same time 
m Madras, the United Provinces and the Punjab the opportunity 
has been taken to effect some changes in the distribution of 
seats, in the province fiist mentioned with a view to the more 
equitable lepiesentation of the landholders and local bodies, 
in the second mainly in consequence of a rearrangement of 
divisional chaiges, and in the third with the object of increasing 
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the number of members chosen by election, and on the analogy 
of the systems in force elsewhere, of giving representation to 
District Boards 

5 We apprehend that Your Lordship may find it convenient, 
in presenting the revised Regulations to Parliament, to be in 
possession of a self-contained summary of the changes effected 
by this revision, together with an explanation of their scope and 
purpose With this object, we have caused to be prepared, 
and append to this dispatch, a memorandum which explains 
the matter in detail 

We have the honour to be, 

My Lord Marquess, 

Your Lordship’s most obedient, humble servants, 

Hardtnge of Penshurst 
O’Moore Creagh 
G Fleetwood Wilson 
R W Carlyle 
Haroourt Butler 
S A Imam 
W H Clark 
R H Craddock 

Enclosure no I 

Memorandum 

Showing the changes made m 1912 m the Regulations relating to 
the Legislative Councils m India, together with the icasons 
upon which they are hosed 

The general reasons which have led to the revision of the 
Regulations framed in 1909 under the Indian Councils Act of 
that year are explained in the dispatch which accompanies this 
memorandum F01 the purpose of exhibiting m detail the changes 
made, the subject may conveniently be divided into three heads — 
I Changes made in the constitution of the Councils themselves, 
such as alterations in the number of elected or nominated 
seats, or the redistribution of seats between electorates 
II Changes made in the qualifications of voters and candidates 

III Changes made in electoial procedure 

IV Other changes, which cannot be classified under any of 

the three foregoing categories 

I —Changes made m the constitution of the Councils 

This heading falls naturally into three sections — 

(а) The creation of new Councils in consequence of the 

administrative changes announced by His Impel lal 
Majesty at the Delhi Durbar, and the constitution of 
the Councils thus necessitated 

(б) The addition or alteration of the grouping of seats on 

existing Councils unaffected by the recent territorial 
redistribution 
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(c) The rearrangement of representation on the Imperial 
Legislative Council due to changes in the Piovincial 
Councils 

(a) The formation of the Presidency of Bengal under a Governor 
m Council, of the Province of Bihar and Orissa under a Lieutenant- 
Govcrnoi in Council, and of the Province of Assam under a Chief 
Commissioner, out of the areas previously constituting the provinces 
of Bengal and Eastern Bengal and Assam, has resulted in the 
abolition of the Legislative Councils of the Lieutenant-Governors 
of Bengal and Eastern Bengal and Assam and the cieation of 
new Councils foi the three now Provinces In framing the Regula¬ 
tions for these three new Councils, the object aimed at has been, 
on the one hand, to preserve intact, so far as possible, the character 
of the electorates which existed in Bengal and Eastern Bengal 
and Assam under the Regulations of 1909, and to avoid the dis¬ 
franchisement of any interest or individuals represented on the 
old Councils, and, on the other hand to afford recognition to the 
further claims to representation which the territorial redistribution 
has given to certain interests and communities 

The Bengal Council —The interests which were represented 
011 the Councils of the Lieutenant-Governors of Bengal and 
Eastern Bengal and Assam were the following — 

No of '.call on the previous Co 
Bengal Eastern B 

A aam 

The Indian Commercial Community 1 1 

Tlio Corporation of Calcutta I — 

The Umvc isity of Calcutta 1 — 

Thi Bc ngal Chamber of Commerce 2 — 

The Calcutta Trade s Association 1 — 

The Tea Planting Community, Eastern 
Bengal and Assam — 2 

Tho Planting Community, Bi ngal 1 — 

The Chittagong Port Tiust — 1 

The .Juto interest — 1 

These interests had 12 seats on the old Councils, as compaied 
with 9 under the new Regulations The Indian commercial 
community (as elsewhere) will have one nominated representative 
only, while the redistribution of territories having resulted in the 
separation from Bengal of the important planting areas in Assam 
and Bihar, the representation of that community in Bengal will 
be reduced to one member only, to be chosen by an electorate 
consisting of the managers of tea gardens The seat representing 
the Jute interest which was previously filled by election by the 
Narayanganj Chamber of Commerce, will be replaced by a nomi¬ 
nated seat to be allotted to the European commercial community 
outside Calcutta and Chittagong, this wider field of selection being 
consideied more appropriate to the circumstances of the new 
province 
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In addition to the foregoing, the following electorates existed 
in the two Provinces — 

(1) The Municipalities of each Division 
(n ) The District Boards oi each Division 
(111) The Mohammedan Community of each Division 
(iv ) The Landholders of each Division 
To each divisional electoiate one member has been allotted, 
but, on account of the relativel) greater importance of Municipal 
interests in the Presidency and Bind wan Divisions, it has been 
arranged that the Municipalities of these Divisions shall return 
an additional member alternately at every election, and that on 
account of the relatively small importance of the Municipal and 
Landholding interests in the Chittagong Division the Munici¬ 
palities and Landholders of that Divisron shall each elect a member 
alternately and not concurrently The total number of members 
thus returned at each election is twenty 

In addition to the 27 elected seats specified above another 
seat has been reseived for the town of Calcutta, in recognition of 
the fact that the special qualifications required of the members 
representing the Corporation and University respectively may 
lead to the exclusion of suitable candidates, who by reason of 
the size and importance of the town aie naturally to be found 
in larger numbers than in less advanced areas In consonance 
with the general scheme upon which the Regulations are framed 
the electors to this seat will be the non-official members of the 
Calcutta Corporation other than those nominated by Government, 
but the qualification for candidates will be merely residence in 
Calcutta, thus affording a chance to any citizen of outstanding 
eminence to secure his return 

The total number of elected seats is thus 28, as compared with 
26 on the old Council, with a consequential reduction in the 
number of nominated seats from 22 to 20 At the same time the 
maximum number of officials who may be nominated has been 
fixed at 16 instead of 17 As already mentioned, two of the 
nominated seats are earmarked for the European commercial 
community outside Calcutta and Chittagong and the Indian 
commercial community respectively, thus leaving two non- 
official nominated seats unappropriated, selection for which rests 
with the disci etion of the Governor 

In addition to these 48 elected and nominated seats, provision 
has been made, as on the old Council, for the nomination of two 
expert members, whether officials or non-officials, to assist in the 
conduct of proposed or pending Legislation 

The Bihar and Orissa Council —The interests and communities 
situated m the area now embraced by this province which enjoyed 
representation on the old Bengal Council were the following —- 
(1) The Municipalities 
(11 ) The Distuct Boards 
(111) The Landholders 
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(iv ) The Mohammedan Community 
(v ) The Planting Community 1 

The Regulations for the new Council provide one seat for each 
division to be filled by each of the three first named, or 15 seats 
111 all For the Mohammedan Community they provide 1 seat 
for each of the Patna, Tirhut and Bhagalpur Divisions, and 
a fourth seat to be filled by joint election by voters residing in 
the Orissa and Chota Nagpur Divisions, where the community 
is relatively less numerous and influential In the new province 
the indigo interest will be of relatively moie importance than in 
the old, and one seat has been assigned to it, while the mining 
interest has now attained a size which is held to entitle it also 
to similar i epresentation Both seats will be filled by election, 
thus bunging the total number of elected seats to 21 

The number of nominated members has been fixed at 19, of whom 
not more than 15 may be officials, and the selection for the 4 nomi¬ 
nated seats open to non-oflicials has been left to the discretion of 
the Lieutenant-Governor with a view to the admission of the claims 
of other interests wliu h may not secure representation through 
the channel of election In addition the Lieutenant-Governor is 
given power to nominate one expert member, either an official or 
non-official, to assist the progress of particular legislative measures 
The Assam Council —The interests situated in the area now 
included in this province which enjoyed representation on the 
Council of the Lieutenant-Governor of Eastern Bengal and 
Assam, were the following — 

(I) The Municipalities 

(II) The Local Boards 

(III) The Landholders 

(iv ) The Mohammedan Community 
(v ) The Tea Planting Community 
Each of the first foui of these interests has been provided with 
two seats on the new Council—one for each Division, and three 
seats have been assigned to the tea-planting community—thus 
making a total of 11 elected seats 

Thirteen nominated seats have been allowed, of which not more 
than 9 are to be filled by officials, the selection for the 4 nominated 
seats for non-officials being made at the discretion of the Chief 
Commissioner, who is also empowered to nominate, in addition to the 
13 officials and non-officials mentioned, one expert member, either 
official or non-official, to assist in the progress of legislative measures 
(6) The changes effected by the Regulations in the constitution 
of existing Provincial Councils aie enumerated below — 

Madras —The number of elected seats has been increased from 
19 to 21, a corresponding reduction, from 23 to 21, being made at 
1 This nominated soat on the old Bengal Council was intended to be filled 
from the Tea Planting Community in Darjeeling and the Indigo Planting 
Community in Bihar It had been allotted on the occasion of the first 
election to the former, but the latter had a reversionary interest m it 
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the same time in the number of the nominated seats The electoral 
groups into which the districts of the Presidency were divided 
by the Regulations of 1909 have also been redistubuted 
Under Regulation II of the Regulations of 1909 for the con¬ 
stitution of the Madras Council, landholders other than zamindars 
elected two representatives, for which purpose the districts of 
the Presidency were divided into a Northern and Southern group 
It was found, however, that the number of voters m the Southern 
group was moie than double that in the Northern group, and 
that nearly half of them (155) lived in one district (Tanjore), while 
of the remaining 169, no were inhabitants of the two districts on 
the West Coast As there are no zamindars, pioperly so called, on 
the West Coast, which contains a large number of landholder 
and mahkandars possessed of electoral qualifications, and as the 
language, tenures and interests of the West Coast proprietors are 
so distinct that no East Coast propnetor can reasonably claim to 
represent their interests, it has been decided to constitute the two 
West Coast districts of Malabar and South Canara into a separate 
electorate to which an additional seat has been allotted 
The same considerations apply to the mixed electorate recruited 
from Municipal Councils and District and Taluk Boards, which 
under the Regulations of 1909 comprised 8 groups of districts 
In this electorate also a special West Coast constituency has been 
created consisting of the two districts named, while the gioups 
generally have been rearranged on a linguistic basis, 111 the 
manner shown 111 the Schedule appertaining to this electorate 
Territorial changes, consisting of the alterations of distnct 
boundaries within the Presidency effected subsequent to the 
promulgation of the Regulations of 1909 have also been responsible 
for some minor modifications 

The United Provinces —Since 1909 a new Division, with head¬ 
quarters at Jhansi, has been formed in the United Provinces 
Under the Regulations of that year certain specified District and 
Municipal Boards in 8 existing Divisions (exclusive of the hill 
Division of Kumaon) returned a member to the Provincial Council, 
and since the District and Municipal Boards of the newly created 
Jhansi Division are considered to be of sufficient impoitance to 
entitle them to separate representation, the number of members 
returned by this electorate has been increased from 8 to 9, thus 
raising the total number of elected members from 20 to 21 As 
the full Council previously consisted of 46 members only, or 4 less 
than the permissible maximum it has not been necessary to make 
any reduction in the number (26) of nominated seats The total 
number of seats on this Council is therefore now 47 instead of 46 
The creation of this new division has also necessitated a re-group- 
mg of the electoral areas constituting the electorates for the return 
of four representatives of the Mohammedan Community The 
reconstruction of the groups, as shown in Schedule V, is framed 
upon a basis of population 
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The Punjab —When the Regulations were fiaraed in 1909 it 
was considered advisable to proceed on cautious lines in the 
matter of elective representation in this Province, owing to its 
comparative backwardness Consequently the Punjab Council, 
excluding that of Burma, is the only one which has not hitherto 
contained a District Boaid electorate, and since it is con¬ 
sidered that such an electorate can now be constituted with 
advantage, three seats have been assigned to it, a conesponding 
reduction being made m the number of nominated seats 

For similar reasons the enfianchisement of municipalities and 
cantonment committees was confined to those—II in number— 
as to whose competency to exercise the pnvilege there was at 
the time no doubt, but it has now been decided to enlarge the 
electorate in the light of the experience since gained, and 21 
municipalities have therefore been added to the existing number 
on the roll The municipality and district boaid of Delhi, which 
now fall within a separate province, will not participate in conse¬ 
quence in the elections to the Punjab Council 

(c) Changes in the constitution of the Governor-General's Legisla¬ 
tive Council 

The constitution of the Council under the Regulations of 1909 


was as follows — 

Ex officto members (namely. His Excellency the Piesidmt, tho ordinary 
members of tho Governor General’s Council, and tho Lieutenant 
Governor of the Province m wlnr h the Council is sitting) 9 

Official nominated numbers (of whom 8 represented the various 
provinces) 1 28 

Non official nominated membe rs (of whom 3 must represe nt, respec¬ 
tively, the landholders of tho Punjab, the Mohammedans of tho 
Punjab, and Indian commeico) 7 

Elected members (non officials) 25 

Total 69 


The Regulations further provided that at the second, fourth 
and succeeding alternate electing, 2 additional members should 
be elected, one by the Mohammedan landholder of Eastern 
Bengal and Assam, and the other by the same class in the United 
Pi 0vinces On these occasions the numbei of nominated members 
would have been 3 $ instead of 35 

The creation of three new provinces in place of two of those 
previously represented—Bengal and Eastern Bengal and Assam 
—and the constitution of a sepaiate Legislative Council in each, 
has rendered it necessary to find room in the Imperial Council, 
which was already at the maximum strength allowed by statute, 
for one additional nominated official seat and for one elective 


1 Madras 
Bombay 
Bengal 

United Provinces 


Punjab i 

Eastern Bengal and Assam 1 
Burma 1 

Central Provinces 1 
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seat to be filled by selection by the non-official membeis oi the 
additional Provincial Legislative Council now created The first 
of these two seats will be found from the existing number of 
nominated official seats without mcieasmg their total, but the 
addition of an elected seat on the second account necessitates 
a corresponding reduction in the number of non-official nominated 
seats In view, however, of the importance of the Mohammedan 
community m Bengal as now constituted and of the privilege 
which the landholders of this community in the United Provinces 
enjoyed under the old Regulations of returning a second member 
at alternate elections, it has been decided to make a further 
reduction of one in the number of nominated non-official seats, 
and to add to the elective seats one to be filled at alternate 
elections, by the Mohammedans of Bengal and the Mohammedan 
landholders of the Umted Provinces lespectively The number of 
elected seats is now therefore 27, and that of nominated non-official 
seats 5, three of which remain assigned to particular interests 
With these exceptions the constitution of the Council remains 
unchanged save that the two seats previously filled by the land¬ 
holder and Mohammedan electorates respectively in Eastern 
Bengal and Assam are now tiansfciied to similar electorates in 
Bihar and Onssa These mteiests m Assam weie not considered 
to be of sufficient importance to merit sepaiate representation 
on the Imperial Council, nor would it have been possible to grant 
this privilege without either disfranchising existing electorates 
or dispensing with an official majority 

As the result of these changes the constitution of the Governor- 
General’s Council is now as follows — 

Ex officio Members 9 

Official nominated members (of whom 9 represent the various 
provinces) 1 28 

Nominated non official members 5 

Elected Members — 

(I) By the Provincial Legislative Councils 12 

(II) By the landholders of Madras, Bombay, Bengal, United 

Provinces, Bihar and Orissa and Central Provinces 6 

(III) By the Mohammedans of Madras, Bombay, Bengal, 

United Provinces and Bihar and Orissa 5 

(iv ) By the Mohammedans of Bengal, and the Mohammedan 
landholders of the United Provinces at alternate 
elections 1 

(v ) By the Calcutta and Bombay Chambers of Commerce 2 

(vi) By Mumcipalities and District Councils on the Central 

Provinces 1 — 27 

Total 69 

1 Burma 1 

1 Bihar and Onssa 1 

1 Central Provinces 1 

1 Assam 1 


Madras 

Bombay 

Bengal 

United Provinces 
Punjab 
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II — Changes made m the qualifications of voters and candidates 

(a) The following changes have been made applicable to all 
Councils — 

(I) Government officers have been expressly disqualified 

from standing for election In certain of the schedules 
provision already existed to this effect, but it has been 
thought desirable to remove all possibility of doubt 
by a definite prohibition everywhere 

(II) It has been found necessary to insert some clear definition 

of the term ‘ firm which occurs amongst the definition 
of qualified voters in the Mohammedan electorates 
The definition adopted is * an association of two or 
more individuals trading jointly, and not being 
legistcred under the Indian Companies Act, 1882, or 
any other law for the time being 111 force ’ 

(111 ) In certain electorates the payment of income-tax 
constitutes a qualification In order to prevent the 
techmcal qualification of a person, who is not properly 
so qualified, by a colourable payment of an income- 
tax shortly befoie the election commences, the relevant 
schedules have been amended so as to provide that 
the payment of the prescribed amount must have been 
actually made during the financial year preceding 
that in which the election is to be held 
(iv ) In the schedules framed in 1909 theie was no provision 
to ensuie that a nominated candidate had been nomi¬ 
nated with Ins consent This defect has now been 
lemedied, and it has fuither been provided that a nomi¬ 
nated candidate shall be at libeity to withdraw from 
Ins candidature if he gives due notice to the proper 
authorities fourteen clear days before the lecording of 
votes A candidate who has thus once withdrawn 
will not, however, be at liberty to cancel his withdrawal 
and to stand again for the same election 
(v ) In the general disqualification clauses which appear in 
Regulations IV and VI of all Councils provision has 
been made for the declaration of lunatics by Magistrates, 
which the Lunacy Act of iqii allows, by omitting the 
word ‘ Civil ’ which occuis in the phrase ‘ competent 
Civil Court ’ 

( b ) In addition to the foregoing amendments, which are of 
universal application, the following changes under this head have 
been made m the schedules relating to the individual Councils 
mentioned below — 

Madras 

(1) In the electorates consisting of the Municipal Councils 
and the District and Taluk Boards (Schedule III) the 
fianchise and the right to stand for election were 
confined, under the Regulations of 1909, to persons 
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who at the time of election weio actually members 
of those bodies The schedule has now been amended 
so as to extend the franchise and the candidature 
qualification in this electorate to all persons who have 
been members of the bodies in question for an aggregate 
period of not less than three years during the decade 
pieceding a date to be fixed by the local Government 
in preparation for the election The change is in 
accordance with the system which was 111 vogue under 
the Regulations of 1909 in the electorates of the 
Municipalities and Districts Boaids in Bombay and 
Bengal, of the major Municipalities of the United 
Piovinces and of the Municipalities 111 the Punjab and 
Eastern Bengal and Assam, but it necessitates, as 
a coiollaiy, piovision for the penodical levision of the 
electoial roll, which has been effected by the amendment 
of rules 3 and 6 of the schedule in question A similar 
piocedurc foi the periodical levision of the 10II has also 
been adopted, 111 the inteiests of uuifoinnty, in the 
case of the electorates of (a) /ammdars, landholders 
other than zammdais, and Mohammedans foi the 
Madras Provincial Council, and (6) of landholders and 
Mohammedans for the Impeiial Council 

(II) The fianclnse and the right to stand for election in this 

same mixed electoiate has fuitliei been extended so 
as to include, as qualified voteis and candidates, per¬ 
sons holding titles confened by Government above the 
rank of ‘ Rao Sahib/ but who are not otherwise 
qualified to vote in this or other electorates The 
amendment is justified on the ground that it is prima 
facie expedient to enhance the respect in which 
honorific titles are held, while there are many retired 
public servants who would make desirable accessions 
to the Provincial Legislative Council, but who do not 
possess the qualifications to vote and are therefore 
ineligible to stand as candidates for any of the laiger 
constituencies 

(III) The income fiom land fixed as the property qualifications 

for electors in the electorate consisting of landholder 
other than zamindars has been reduced from Rs 3,000 
to Rs 1,000 on the ground that the original limit was 
unduly high, and operated to restrict undesirably the 
number of electors 

(iv ) The definition of * estate ’ which occurred in certain of 
the schedules framed in 1909 for elections to the 
Madras Provincial Council and for the election of 
lepresentatives of that Presidency to the Governor- 
General’s Council, was found m practice to be defective, 
and not in accord with the facts of land revenue 

1691 X 1 
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administration The term has therefore been defined 
in such a way as to make it correspond with the 
provisions of the Madras Estates Land Act, 1908 
For similar reasons the reference m the same schedules 
to * tenants and kanomdars ’ under ‘ raiyotwan 
holders ’ as qualified voters has been omitted, because 
no pubhc record is maintained of the income of such 
persons from land The changes under this head have 
been incorporated in the Imperial schedule also 
(v ) Rule 7 (2) of Schedule VI as framed m 1909 has been 
eliminated, because it was inconsistent with rule 16 
of the same schedule and with the conesponding rules 
in Schedule X relating to the Imperial Council 
(vi) No limit has hitherto been fixed on the amount of pension 
which should be regarded as the minimum pensionary 
qualification of Mohammedan voters, and the absence 
of any limitation resulted in rendering eligible to vote 
peisons drawing petty pensions and engaged in menial 
occupations This anomaly has been removed by 
fixing a pension of Rs 15 a month as the minimum 
amount which qualifies A similar change has been 
made in the schedule relative to the election to the 
Imperial Council of a representative of the Moham¬ 
medan community m Madras 

(vn ) Under the schedules framed in 1909 joint landholders 
who are not zammdars enjoyed the pnvilege of nomina¬ 
ting a representative to vote for them, while landholders 
who are zammdars did not This anomaly has been 
removed by extending the concession to both classes 

Bombay 

t (i) The property qualification for Mohammedan electors 
residing in the city of Bombay, under rule 3 (a) of 
Schedule VII, as framed in 1909, was the possession 
of land assessed at, or of the assessable value of, 
Rs 200 It was found that this provision lesulted in 
the disqualification of certain large landholders, while 
small leaseholders were qualified, the reason being that 
the Government land assessment in Bombay city is 
geneially a nominal quit rent and only certain areas 
are leased on rents fixed in proportion to their value 
To obviate this difficulty the municipal assessment 
has been adopted as the criterion 

(II) Rule 3 (6) of this schedule has been necessitated by the 

ambiguity of the original rule 3 (a), which was silent 
on the subject of sharers of an estate, the share of each 
of whom was of the value laid down as the mi mi mum 
property qualification 

(III) The provision made by the rules framed in 1909 as 
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regards the practical connexion with the electoral area 
required of a candidate standing for election by 
District Board and Municipalities and Mohammedan 
electorates was found to be insufficient, and Schedules 
VI and VII have been so amended as to necessitate 
the possession by all candidates not merely of a place 
of residence in the Division, but also ‘ such practical 
connexion (with it) as qualifies him to represent it ’ 

Bengal, Bihar and Orissa and Assam 
By changes made in the qualifications of voters and candidates 
for election to these new Councils are meant departures from the 
qualifications laid down by the Regulations of 1909 for the 
Councils of Bengal or of Eastern Bengal and Assam, as the case 
may be Save for the exceptions specified below, the qualifica¬ 
tions laid down for these two Councils have been maintained 
intact for the Council of the provinces which now cover the 
corresponding areas The only exceptions are mentioned below — 

Bengal 

(I) In the landholders’ electorate, the system of aggregating 

payments of land re\ enue or cesses in different divisions 
in order to qualify for a vote has been extended to the 
Eastern Bengal districts, in which it did not pieviously 
prevail 

(II) In the same electorate the property qualification which 

obtained under the old Bengal Regulations in the case 
of the Western Divisions of the new Presidency was the 
payment of land revenue amounting to Rs 7,500 or 
cesses amounting to Rs 1,875 In order to mimmize 
the discrepancy between these rates and those obtaining 
in the Eastern Districts under the Eastern Bengal and 
Assam Council Regulations, the qualification has been 
reduced to Rs 6,000 and Rs 1,500 respectively 

(III) The franchise in the District Board electorate has been 

extended so as to embrace the non-official members of 
the local Boards in each District It is anticipated 
that this measure, besides broadening the basis of 
representation, will encourage the growth of interest 
in these smaller bodies 

(iv ) In Eastern Bengal and Assam a candidate for election 
by a Municipal or District Board constituency was 
required to have, as a qualification, such practical 
connexion with the Division m question as qualified 
him to represent it This condition had no place in 
the old Bengal Regulations, but has now been applied 
throughout the Bengal Presidency 

(v) The scope of the Mohammedan franchise has been 
extended by including within it the following classes, 
I 1 2 
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in addition to those qualified under the Regulations of 
1909 — (a) Barristers, attorneys, vakils and pleaders, 
( b ) medical men with certain qualifications, and (c) 
engineers with certain qualifications 
(vi) The qualification in the landholders’ electorate in favour 
of persons holding the title of Raja or Nawab or titles of 
highei rank has been withdrawn, with a reservation 
of the rights of those alieady so qualified A similar 
change has been made m the corresponding electorate 
to the Imperial Council 

Bihar and Orissa 

(1) In addition to the class of persons enfranchised under 
the old Bengal Regulations in the Mohammedan 
electoiate, the following classes have been added — 
(a) Government servants drawing salaries of, or 
exceeding, Rs 2,000 a year, (b) persons in receipt of 
pensions as retued gazetted or commissioned officers 
of Government 

(11 ) The qualification m the landholders’ electorate in favour 
of persons holding the title of Raja or Nawab or titles of 
higher rank has been withdrawn, with a reservation 
of the rights of those already so qualified A similar 
change has been made in the coriespondmg electorate 
to the Imperial Council 

Assam 

(1 ) The lestnction which was imposed by the Eastern 
Bengal and Assam Regulations, confining the franchise 
to Municipalities with a local income of Rs 5,000 or 
more has been withdrawn, and every Municipality in 
the province now has at least one vote 
(11 ) Under the Eastern Bengal and Assam Regulations, the 
only Assam landholders who were qualified as such were 
landholders residing in the Surma Valley Division or 
in the district of Goalpara, who paid land revenue of 
not less than Rs 500 or cesses amounting to not less 
than Rs 125, or persons holding titles not lower in 
rank than Raja or Nawab These qualifications have 
been retained, but the franchise has been extended to 
landholders residing in the other districts of the Assam 
Valley Division besides Goalpara 
(111.) Under the Eastern Bengal and Assam Regulations, the 
propel ty qualification in the Mohammedans’ electorate 
of Assam was, in the Assam Valley Division, payment 
of land revenue or cesses of not less than Rs 50, and 
in the Surma Valley Division, payment of land revenue 
of not less than Rs 100 or cesses of not less than 
Rs 50 Further, Mohammedan jotedars in the district 
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of Goalpara who paid rent amounting to not less than 
Rs 250 were also qualified These qualifications have 
been maintained unaltered, except that the land 
revenue payment has been reduced in the Surma 
Valley Division to Rs 50 It has fuither been provided, 
111 modification of the rules in force in Eastern Bengal 
and Assam, that a Mohammedan mutawali is not 
a landholder in his own right for the purpose of the 
land qualification 

The Governor-General's Council. 

Four changes have been made in the qualifications of voters 
and candidates for this Council which follow consequentially on 
corresponding changes made in the qualifications foi the Madras, 
Bengal and Bihar and Onssa provincial electorates These have 
been specified above, but 111 addition the following departures 
fiom the qualifications laid down in the schedule relating to the 
election of representatives of the provinces of Eastern Bengal 
and Assam and Bengal, as previously constituted, have been 
effected, with the object of assimilating so far as possible the 
conditions which are to obtain in the Eastern and Western poitions 
of the newly constituted Bengal Piesidency 

The property qualification for the electorate consisting of 
landholders m Bengal has been reduced Undei the 
Regulations of 1909 it consisted m the possession of 
land on which either land revenue of not less than 
Rs 20,000 or cesses of not less than Rs 5,000 was 
paid These amounts have been reduced to Rs 10,000 
and Rs 2,500 respectively, and similai amounts have 
been fixed as the property qualification for the land¬ 
holders’ electorate for the Imperial Council in Bihar 
and Orissa 

Provision has been made, in accordance with the system 
in foice in the corresponding electorate in the United 
Piovinces, for the registration on the landholders’ 
electoral roll of the names of managers of Hindu joint 
families, of firms and of companies which possess the 
necessary property qualification 

III — Changes made m electoral 'procedure 
(a) Three changes have been made relating to electoral pro¬ 
cedure in the rules of all Councils These are as follows — 

(1 ) Returning Officers have been empowered to decide the 
validity under the rules of any nomination or vote, 
and their decision will be final, save as provided for 
by Regulations VIII and XVI 

The rules of 1909 in this respect were proved to be deficient, 
and practical anomalies occurred in consequence , for instance, 
113 
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it was held that under the iules, as they stood the Returning 
Officer had no power to reject a vote tendered by a person not 
entitled to vote, so long as the would-be voter had complied 
with the instructions on the voting papers 

(n) A procedure has been piescnbed, in accordance with 
the English practice, for assisting blind and illiterate 
voters to lecord their votes 

(111 ) Piovision has been made that, in the case of plurality 
of voting or nomination papers, only the first paper 
received by the Attesting Officer, or the Returning 
Officer, as the case may be, shall be valid, and that if 
it is impossible to determine which was received first, 
then both or all shall be invalid The absence of any 
provision in the iules of 1909 to meet this contingency 
gave rise to practical inconvenience 

(b) In addition to the above, the following changes have been 
made in the electoial piocedure relating to the individual Councils 
named — 

Bombay 

(1 ) Amendments have been made in the schedules relating 
to elections by Municipalities and District Boards with 
the object of enabling the Vice-Presidents, as well as 
the Piesidents, of those bodies to perform certain 
electoral functions, namely (a) to perform the duties 
of Attesting Officer, and (h) to supply voting papers to 
delegates 

(II) Rule 5 (2) of Schedule V has been amended so as to 

enable the Returning Officer to send nomination papeis 
to electors through the muJchtiarlJiar of the talula, 
instead of by registered post 

(III) Schedule VII, Rule 7 (4), has been amended so as to 

provide that the Collector of Bombay shall attest 
nomination papers for the Mohammedan electorate of 
Bombay City, separate Attesting Officers being dis¬ 
pensed with 

(iv ) Rule 4 of this schedule has been amended so as to permit 
the electoial roll being posted at the office of the 
Collector of Bombay instead of at the Chief Presidency 
Magistrate’s office 

(v ) An amendment of a similar nature has been made in 
rule 3 of Schedule V so as to permit of the electoral 
10II of the Sind Jagirdars being posted at the taluTca 
head-quarters, as well as the district head-quarters 
These five amendments are based upon considerations of 
administrative convenience 

(vi) In accordance with the wishes of the Bombay Govern¬ 
ment the voting papers of all electorates in that Presi¬ 
dency will henceforth be printed in counterfoil 
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Bengal , Bihar and Orissa and Assam 

(I) In accordance with the wishes of these Governments 

the procedure for electing candidates thiough the 
agency of delegates, which obtained in Bengal in the 
case of the local bodies’ and the Mohammedans’ 
electorates, and in Eastern Bengal and Assam in the 
case of the Mohammedans’ electorate, has been aban¬ 
doned, as practical experience proved it to be unsatis¬ 
factory Selection will now be made b> means of direct 
voting 

(II) Under the lules of 1909 Municipalities in Bengal and 

Eastern Bengal and Assam which had more than one 
vote weie at libeity to distribute then votes as they 
pleased Thev aie now required to assign their votes 
to one candidate only, or to two candidates where 
two mcmbeis aie to be elected 

Covet nor-CcneraV s Council 

The only thange made 111 the electoral pioceduie relating to 
the Imperial Council is a blight alteiation of detail in the method 
to be followed by the non-ofliual members of the Bengal and 
Bihar and Orissa Provincial Council m selecting their representa¬ 
tives for the Imperial Council The change has been introduced 
at the instance of the two local Governments concerned, and is 
expected to work more conveniently than the old system 

IV —Other changes which cannot be classed under any of the 
three foregoing categories 

(I) Regulation XIII in the case of all Councils has been 

amended since it was held to be doubtful whether 111 
the shape in which it was enacted in 1909 it was mlra 
vires of the Indian Councils Act, 1909, since Section 1 
(2) of that Act, in pursuance of which this Regulation 
was framed, only authonzes regulations prescribing 
the number of additional members necessary to form 
a quoium Moreovei, the Regulation, in the form 111 
which it was enacted in 1909, appears to have ovei- 
udden Section 15 of the Indian Councils Act of 1861, 
since it took no account of the provision made therein 
foi the senior Ordinary Member of Council presiding in 
the absence of the President, and of the Vice-President 
appointed under Section 4 of the Indian Councils Act, 
1909 

(II) A clause has been inserted in Regulation I relating to 

all Provincial Councils, except those of Madras, Bombay, 
and Bengal, to make it clear that the sanction of the 
Govemor-Gencial is lequned to the nomination of ex¬ 
pert no less than of 01 dinar y membeis of the Council 



18 GOVERNMENT OF INDIA 

(m ) Thioughout the schedules (Imperial and Provincial) 
relating to the Madras Presidency, the words 1 Fort 
St George Gazette ’ (the official title of the Madras 
Government Gazette) have been substituted for the 
woids ‘ Local official gazette ’ in order to avoid possible 
confusion with the district gazettes which are published 
in the Madras Presidency 

(iv ) The form of Regulation X, which specifies the term of 
office of an elected or nominated member, was found 
to pieclude the election of a candidate to a seat on the 
Councils before the seat was actually vacant It would 
have been inconvenient to postpone the completion 
of all elections until the outgoing member has actually 
completed his term of office, and to avoid this necessity 
the Regulation has been recast 
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bora of first Council of State, 


Natives, relations with, see Na¬ 
tives 

Naval Force of, 20,97-8 
Patronage of, 64, 66, 76, 82, 
subject to Crown and Board 
of Control, 3, 79, 92 
Revenue of, application of, 70, 76, 
78, 80, Debts charged to, 
96, 185 
Servants of 
Classes of, 42 
Fortunes of, 38-40, 67 
Jurisdiction ovor, 14, 49-50, 
54-6 

Pensions and salaries of, 48, 
76, 80 

Presents to, prohibited, 49, 

65 

Profits of, 42-3 
Promotion of, 42,66, 98 
Treasury, relations with tho 
Loans from, 41 , repaid, 59 
Loans to, 15, 27, 30-1 
Payments to, 39, 70 
Treaties and orders of, to con¬ 
tinue binding, 290, 291 
Tributes paid by, 40 
Troops of, 33—4 , powers to raise 
European troops, 60, 72, 
volunteer infantry, 80 , num¬ 
ber of King’s troops to bo 
limited, 76, 79 

Conditional appointments, 158, 257 
Consular jurisdiction, 383-91 
Contract Act, 357, 164, 367 
Contracts by Secretary of State, 98, 
108, 193-202 

Control, Board of, see Board of 
Control 

Coorg, Chief Commissionership, 141, 
Native Christians in, 362 
Local Government, 294 (and see 
Local Governments) 


Copyright, 146, 247 
Cornwallis, Lord, 50, 67, 68, 296 
Cossijurah case, the, 54 
Council of India, the, 172-7 (see 
also Secretary of State in 
Council) 

Courten, Sir William, 15 
Courts of proprietors, see under Com¬ 
pany, management of 
Cowell’s Tagore Law Lectures, quoted, 
59. 276 

Criminal Procedure, Code of, 87, 
164, 362,415-16 
Cromer, Lord, 393 

Cromwell, Company’s relations with, 
15 . & 

Crown 

Company’s powers and property 
transfeirod to, 96 
Government by, 170, 290 
Governor General and Governors 
in Council appointed by, 
76, 79, 105,204,215,257 
Legislation, assent to, 103, 144, 
146, 237, 251 

Royal Titles Act, 107, 171 
Cumberland, George, Earl of, 4 
Customary law, 359-60, 368 

Dacca, 127-8,454 
Death sentences, 154 
Debt, public, 146, 236, 247 
Definitions in Digest, 291-4, m 
Rules of Business of Legislative 
Council of Governor General, 
434.445 
Delhi 

Capital of India, 126-7 . inaugura¬ 
tion of, 135 

Durbar at, 126-7, 467-7° 

Province of 

Chief Commissionership for 
(1912), 134, 141 

Local Government for, 294 
(and see Local Governments) 
Seat of Government of India, 
134-5. Mi. 448-66, 470 
Deputy Commissioners, 162 
Digest, see Statutory Enactments 
Dioceses, 157, 280 
Directors, see under Company, man¬ 
agement of 
Dispatches, 176-9 
Disraeli, 94, 95 

Districts, 161-3, 195 , councils in, 
162 

Diwani, grant of, 378 , meaning of, 
43 n , results of, 51 
Duflerin, Lord, 169, 211 
Dundas, Henry, 60, 61, 69 
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Dundas, Robert, 73 

Dutch East India Company, 4, 8 

Easements Act, 366 
East India Company, see Company 
East India (Executive and Legisla 
tive Councils), Regulations, 
cited, 111-12 

Eastern Bengal, former union of, 
with Assam, 127, 218 
Ecclesiastical Establishment, 280-2 
(see also Bishops) 

Education, 78, 139, 205 
Elizabeth, Queen, Charter of, 1, 
Iff 

Ellenborough, Lord, 94, 95 
Elphinstono, Mountstuart, 84. 349 
Empress of India, Act authorizing 
title, 107, 171 
English Company, the, 2 
English Courts, jurisdiction of, oyer 
offences in India, 50, 65, 155, 
283-90, special court for of¬ 
fences m India not put in force, 
66 and n 

Escheats, 186, 195 
European British subjects, see Brit¬ 
ish subjects 

Evidence Act, the, 355, 362 
Executive Councils, power to create, 
no, iix 

Of Governor Genoral, see Gover¬ 
nor General in Council 
Of Bengal, Madras, Bombay, and 
Bihar, see those headings 
Explosive Substances Act, 374, 
377 

Extra territorial legislation, 372-8 
Extra territorial powers of Gover 
nor General, 417-28 


Family customs preserved, 57, 
356 

Famino in 1770, 40 
Financial Statement, discussion of, 
m Legislative Councils, m, 
112, 117-18, 122, 236-7, 435-7 
(see also Legislative Council of 
the Governor General) 
Financial system, 159-60 
Fines, 185 

Foreign affairs, discussion of, m 
Legislative Councils, 44, 236, 
247, 441 

Foreign Department, the, 140 
Foreign Enlistment Act, 374, 378 
Foreign Jurisdiction Acts, 52 and n , 
388-92 

Foreigners, jurisdiction over, 88 


and n , 422-8 , meaning of term, 
402-3 

Forests Department, 140 

Forfeitures, 185 

borcery, 374, 377 

Fox’s East India Bill, 61-2 

Francis, Mr ,45, 50 

French Wars (1745-61), 2, 33 

Furloughs, 158, 262 

Genoral Society, the, 27-9 
Genius, 22, 29, 56-7 
Goorgo III, King, 62 
George V, King Emperor, 170, 
at Delhi Durbar, 126, an 
nounccments at, 467-70 
Godolphin, Lord, 2, 29, 30 
Governor Genoral of Bengal, first 
appointed (1773). 44-5. 64, 
(1854), 94 , appointed Gover¬ 
nor Goneral of India, (1833), 
82 

Governor General of India 

Appointment of, 138 , method of, 
204 

Governorship of Bengal no longer 
vested in (1912), 128 
Powers of, to overrule his Council, 
106, over Executive and 
Legislative Councils, 102-3, 
142, 146, 237, 250, to 
appoint Lieutenant - Gover¬ 
nors, 96, over Native States, 
145, over scheduled districts, 
101,240, over Military Com¬ 
missions, 295-9, over nomina¬ 
tions to Provincial Councils, 
487 

Salary of, 252-3, 300 
Statutory Enactments regarding, 
252-62 

Vacancy in office of, 133,254-9 
(See also Governor General in 
Council, and Legislative 
Council of the Governor- 
General ) 

Governor General in Council Exe 
cutive Council of tho Governor- 
General 

Appointed, 82-4, 94, 99, 138, 202 
Business of, 207-11 
Constitution of, 204-6 
Departments of, 139-40 
Executive Councils for provinces, 
power to create, 110 
Head-quarters of, 134-5, I 4 1 
High Courts’ jurisdiction inopera¬ 
tive over, 154, 275-6 
Legislative Councils’ relations 
with, 107, 224, 242-3 
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Governor General in Council (coni ) 
Local Governments’ duties to, 
214, 220-4 
Meetings of, 206-7 
Members of, 83, 99, 110, 204-6, 
leave of absence, 254 
Powers of, over 
Army, 155.295-9 
Christians, grants to, 282 
High Courts’ limits of jurisdic¬ 
tion, 104,154, 2x6,274,276-7 
Illicit correspondence, 288-90 
Local Governments, 104, 218- 
23 , over Bengal, 215 
Revenuo, 159 
Territory, 417-28 
President of, 99, 211-12, Viet 
President, 70,207 
Salaries of, 252, 300 
Secretary of State and Pallia 
ment, relations with, 178, 
274, 290 

Statutoiy Enactments regarding, 
202-13 

Vacancies in, 105, 254, 260 
(See also Legislative Council of the 
Governor General) 

Governors of factories, 16-18, 32, 
42 

Grant, Charlos, 78 n 
Guardians and Wards Act, 366 

Haileybury Collego, 76, 78 , aboli 
tion of, 92 
Haidinge, Lord, 135 
Harington’s Analysis of the Bengal 
Regulations, quoted, 57, 72, 84, 
„ 355 

Hastings, Warren, Governor 
General of Bengal, 43, 45 , 
threatened resignation of, 50-1 , 
conflict with the Supreme Comt 
of Calcutta, 21, 55, 60-1, rc 
lations with the Company, 63 , 
evidence m House of Commons, 
74 , plan of administration of 
justice in Bengal, 278, 354 ft 
High Courts, the Indian 
Definition of, 292 
Establishment of, 3, 103, 151-2, 
163 

Governor General in Council’s 
powers regarding, 104, 154, 
216, 274, 276-7 
Judges of, see Judges 
Jurisdiction of, 46, 152-4, 267, 
over Governor General m 
Council, the Govornor Gen 
orals and Councils of Bengal, 
Madras, and Bombay, 154, 1 


! High Courts, tho Indian (cont) 

275-6, over Native Chns- 
j tians, 104, i$4. m Native 

] States, 168, 372 ff , over 

Revenue, 268 

I Law to bo administered by, 53, 

1 147-9, I 54* in cases of in 

| hcritanco and succession, 277, 

1 over Christians in Native 

1 States, 104, 154, 274 

1 New, power to appomt, 125 

1 Power of, over Subordinate 

| Courts, 273 

Privy Council, appeals to, 163 
! Procedure of, civil, 87, 163, 362 , 

1 criminal, 87, 164, 362, 415— 

16, in cases of oppression, 
276 

' Situation of, 163, 266 , power to 
1 alter, 274 

Statutory Enactments regarding, 
265-79 

Hindu law, 57, 354 ff , text books, 
368 

Hindu Wills Act, 363-4 
Holland, trade rivalry with, 4, 8, 15 
Holland’s Jurisprudence cited, 292 
Hyde, 50 
I Hyder All, 40 
' Hyderabad, 165 

Illicit correspondence, 288-90 
Impey, Sir Elijah, 50, 55i 60 
India, definition of, 291-2 
Indian Waters, limits of, 228 
Inheritance, law legardmg, 277, 
356 ff 

Insolvency, law of, for presidency 
towns, 90 

Interlopers, 17, 26, 31, 78, 88 
International law, 372 ff , 399 

James I, Kmg, Charters of, 2, 12, 
I3. 385-6, 389 

James II, King, Charters of, 2, 16, 
20-1 

Jameson case, the, 374, 378, 398 
Judge advocate, appointed to 
Madras, and Bombay, 19, 20, 
21 

Judges 

Civil and criminal, 137-8 
District, 163 
High Court of 

Exempt from arrest and im¬ 
prisonment, 276 
Number of, 125 
Precedence of, 266 
Qualifications of, 152, 265, 
267 
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Judges (cont) 

Salaries of, 253, 266 
Tenure of office, 153, 266 
Vacancies, 266-7 

Judicial Commissioners, Courts of, 
163, 266 

Judiciary, see High Courts 
Jury, trial by, 14, 48, 164-5 > Jurors 
need not be Christians, 81 
Justices of the peace, 32, 48, 70 , 
powers of, 79 , need not be 
covenanted civilians, 81 , juris 
diction of, over European 
British subjects, 165 

Kathiawar, 165-6, status of, 293, 
425-6 

Kaye, Sir J , quoted, 14 n , 66, 89 
Khojas, 370 

Lahore diocese, 157 
Laconia case, the, 401 
Land, acquisition of, by natural 
born subjects, 88 , tenure and 
transfer of, 365, 367 
Landholders, representation of, on 
Legislative Councils, 118, 119, 
471 ff 

Law administered in British India, 
53, 147, 154, in cases of in 
hentanee and succession, 277, 
over Christians in Native States, 
104, 154, 274, over Mahome 
dans and Hindus, 56-7, 354 ff 
Civil and criminal procedure, 87, 
163-4, 362, 369-71, 415-16 
Penal code, see that heading 
Law Commission, the, 86-7,92 362, 

369 

Law member of Council, first ap 
pointed, 83, 205 
Lawrence, Major, 33, 37 
Lawrence, Sir John, 219, 455, 457 
Laws, Indian, validity of, 251 
Lecky, W E H , quoted, 38,40,43 
Lee Warner, Sir William, 165, 167 
Legislative Council of the Govcrnoi 
General 

Constitution of, 91,113-25,142-3, 
478-9 

Meetings of, 225-6 
Members of 

Election of, 115-20 
Number of, 113-15, 224, 429 
Official and non offioial, 91, 
114-15, 224 

Qualifications for, 120, 480 
Powers of, 83-6, 100-1, 104-5, 
143-5, 226-37, 408-17 
Representation on, 118-19,47 8 ff 


1 Legislative Council of the Governor 
General {cont ) 

Rules for business m 
Definitions, 434, 441-5 
Financial Statement or Budget, 
121-4, 435-8 , Schedules of 
Revenue and Expenditure, 
439-40 

Matters of general public in 
terest, 121, 124-5, 445~7 » 
excluded subjects, 124, 435 
' Official majority necessary, 115 
Questions, 124-5, 445-7 
Quorum, 125, 226 
Statutory Enactments regarding, 
224-40 

, Validity of Indian Laws, 251 , as 
| sent of Crown and Governor- 

General to, 101, 144, 237-40 
Legislative Councils, 114 {and we 
Local Legislatures) 

I Lemaistre, — ,50 
Levant Company, the, 11, 385-9 
l Lex Loci Act, 358 
Licences—for sale of spirit, 70 , to 
tradors and missionaries, 75, 78, 
80, abolished, 88 
Lieutenant Governors, appointment 
of,96,142 {andsee Bihar, Burma, 
Punjab, and United Provinces) 
Limitation Act, 362 
Limits—of provinces’ power to alter, 
104, 222 , of presidency towns, 
132, 224 

Loans to native princes piohibited, 
71,155, 284-5 
Local Governments 
Constitution of, 141-2 
Definition of, 291 
Governor General in Council’s 
relation with, 214-15, 220-4 
High Courts’ jurisdiction regard 
mg Bengal, Madras, and 
Bombay, 154, 275-7 
Misdemeanours of officials of, 283 
Names and number of provinces 
under, 141, 294 
Natives on, 110 

Revenue, collection of, and interest 
in, 159-60 

Secretary of State’s relations with, 
215, 238-9, 290 
Staff of, 160-1 

Statutory Enactments regarding, 
214-24 

Vacation of office, absences and 
salaries, 105,158,252-62, 300 
Local Legislatures 

Constitution of, 132,145-7, 241-2 
Electorates of, 118-19, 47 8 ff 
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Local Legislatures (cont) 

Members of, 114, 243,429-33 
Additional, 116, 241-3 
Export, 115, 487 
Qualifications of, 120, 243, 480 
Term of office of, 242-3 
Now, power to create, 244-6 
Powers of, 145-7, 246-8 
Presiding member of, 242, 487 
Rules for, 242, 246, 249-50 
Majority to bo non official, 114, 
242 

Quorum for, 125, 242 
Statutory Enactments rogardmg, 

241-51 

Validity of Acts of, 250-1. 

Lyall, Sir A C , quoted, 3, 10, 67 

Lytton, Lord, 150, 211 

Macaulay, Lord, first Law Member 
of Council, 83, 205 , Secretary 
to Board of Control, 81 , on the 
Law Commission, 87 , Chair 
man of Committee on tho Civil 
Sorvice, 92 , History of, quoted, 
16, 26, 27 

Macpherson, Sir John, 50 

Madras 

Early Courts m (1678), 17-18,20, 
(1687), 21-3, (1726), 32, 
Recorder’s Court (1797), 71 , 
Supreme Court (1800), 72 
Governor in Council, 42 , under 
Bengal (1772), 45-6, 64, 70, 
(1833), 83 , (1909), 110-12 
Legislative Council (1807), 72 , 
withdrawn (1833), 84, estab 
lished (1861), 102, 114, 133, 
145, 241-2, 429-30 (and sec 
Local Legislatures) 

Local Government, 141, 215-16 
(and see Local Governments) 
Powers and position of Gover 
norinCouncil, 142,154,215ft, 
275-6, 288-90 

High Courts, Chartered (1861), 
103 (and see High Courts) 
Regulations, 147 and n 3 
Representation of the planting 
community, 119, 476 ff 
Revenue, Board of, 161 
Subsidiary matters 

Bishop and Archdeacons, 157, 
253,280-2 
Burgesses, the, 22-3 
Capture by French, 32 
Choultry, the, 17-18 
Colleges, 76 

Commander-in chief, abolition 
of, 108,155 


Madras Subsidiary matters (cowf) 
Gazettes, 488 
Mint, 19 

Sepoys raisod (1748), 33 
Magistrates, 164 
Manomedans 

Laws and Usages of, preserved, 44, 
56-7,354 ff 

Representation of, on Legislative 
Councils, 118-19 , 452 ff 
Maino, Sir H S , quoted, 106, 239, 


37L425 

Malcolm, Colonel Sir John, 74 
Marino, Royal Indian, 107,228, 233, 
413,417 

Marriage, law regarding, 80, 355, 
Massachusetts Company, the, 10- 


Mayo, Lord, 259 

Merchant Shipping Act, 376, 413- 

14 

Military Commissions, 295-9 

Mill, James, 81,89 

Mill, John Stuart, 55, 94 

Minto, Lord, 108-9 

Missionaries, 75, 77 

Mogul, tho Great, 1, 37, 51-2 

Monson, Colonel, 45, 50 

Montagu, —,15, 27, 28 

Moral and Material Progress Roport, 

191 

Moiley, Viscount, 108-10 
Morley’s Digest, cited, 32, 33, 43, 
354, 412 

Mortmain Act, 353 
Municipal Councils, 162 
Municipal law in Native States, 
424,427 

Munro, Colonel Sir Thomas, 74 
Munsif, Court of, 163 
Mutiny, the, 94, the Dumpy 
Mutiny, 97 to 3 
Mutiny Acts, 33, 68, 72, 80 


Nabobs’ fortunes, 38 
Napier, Lord, 259 
Native States 
Area and number of, 165 
British subjects in, 168 
Christians in, 104, 154, 274 
Foreign relations of, 166-7 
Jurisdiction exorcised m, 168, 
372 ff 

Loans to, prohibition of, 71, 155, 
284-5 

Position of, in International Law, 
169,424 

Railway jurisdiction m, 424 
Territory of, included in ‘ India,’ 
291-4, 420 
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Native States ( cont ) 

Troops maintained by, 144, 169, 
230, 247 

Natives of India 

Admission of, to share in Admin 
latration, 88-9, no, to 
Civil Service, 106, 262-4 
Education of, to be promoted, 78 
Government under the Company, 
74. 77. 88, 35 s, 367-9 
Law as to, 53, 353-71 
Religion of, to be maintained, 
77 

Naturalization of aliens, 379 
Navy, Indian, abolition of, 97-8 
(see also Marine) 

Nawab, tho, 37 

Negotiable Instruments Act, 364-5 
Now Company, the, 29 
Nizamut, the, 43 n 3 
North, Lord, 40, 60 
North West Frontier Provmco, Chief 
Commission*, rsliip, 134, 141 
Courts for, at Sind, 163 
Local Government, 294 {and see 
Local Governments) 

North Western Provinces (now 
United Provinces), 90, 93, 

union of, with Oudh, 141 
{and see United Provinces) 
Nuncomar’s case, 32-3, 353 

Offences of officials, 283-9 
Orissa, 2, 37 and n 2 (and see Bihar, 
Chota Nagpur, and Orissa) 
Ostend Company, the, 31 
Oudh, 219, Courts of Judicial Com 
missioners for, 163 {see also 
United Provinces) 

Oudh Estates Act, 363 


Palmerston, Lord, 94 
Parliament 

Control of the Company by, com¬ 
menced (1698), 26-7, as 
regards military forcos and 
discipline (1754), 34, the 
Regulating Acts (1772-3), 40, 
65>356-7 . Pitt’s Acts (1784- 
8), 62, 67, 68, 76 , regarding 
loans to native prmces and the 
Government of Bengal (1797), 
71 , Charter Acts (1813), 72, 

75 - 9 . (1833). 81-9, 131-3. 

(1853), 90-4, 129 
Government of India Acts (1854- 
8), 94-8, 129, 130, 134, In 
dian Councils Act (1861), 99, 
103, 114-15, 130, High 

Courts Acts (1861-5), 103-4. 


Parliament {cont) 

Acts-^ 1865-7), 104-6, 130- 
3 , (1870-89), 106-7 . Indian 
Councils Acts—(1892, 1904), 
107-8 , (1909), 108 ff 
Indian Enactments of, general 
characteristics of, 111 , not 
a complete code for the 
Government of India, 290 
Parsecs, law regarding, 360 
Patents, 146, 247 
Patna case, 55, 58 

Patronage, see under Company and 
Secretary of State 
Peacock, Sir Barnes, 220 
Penal code, the, 33, 87, 354 ff , 382 , 
persons liable for trial under, 
415 

Pensions, 80, 126, 179 

Persian Coast and Islands, law in, 

39- 

Pitt, Thomas, 31 n 
Pitt, William, denounces Fox’s 
East India Bill, 62 , relations 
with directors and Board of 
Control, 68, Act of (1784), 2, 
62-6 

Plassey, battle of, 2, 34, 37 
Posts and telegraphs, 140 
Presents, prohibition of, 49, 65, 
283-4 

Presidencies, 141 and n {and see 
their names) 

Presidency magistrates, 164 
Presidency towns, power to extend 
limits of, 80, 224 

President of Council, 99, 211 , 
Definition of, 434 

Property, powers of Secretary of 
Stato regarding, 138, 193 
Protectorates, 51, 395 ff , juris¬ 
diction m,402-7 

Provinces, 141, 161 , definition of, 
291 , non regulation Provmces 
102 (and see names of Provinces) 
Public Works Momber of Council, 
106, 139, 204 

Punjab Lieutenant - Governorship 
(1859), 91 

High Courts, 163 (and see High 
Courts) 

Legislative Council, 103 and n 3, 
114,145,243,432 
Local Government, 141-2, 217 
Representation of landowners, 
118, 475 ff 

Punjab Laws Act, 360 

Quarter Sessions at presidency 
towns, 32,43, 48 
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Queen Victoria, assumes title of 
Empress, 107 

Questions in Legislatures, 124-5, 
144, 236, 249, 445-7 
Quorums in Legislatures, 125, 226, 
242,487 

Railway Board, 140 
Railway jurisdiction m Native 
States, 424 

Recorders—at Madras, 22, 71 , at 
Bombay, 71 

Regulations for backward districts, 
105, 145, 148, 238-9 
Religion—no disqualification for 
office, 262, restrictions on 
Legislature concerning, 143, 
236, 247 

Rent and Revenue Acts, 367 
Resignations, law regarding, 255 
Revenue 

Application of, 138, 185-7, 282 
Audit of, 138, 191-2 
Boards of, 43-4, 160-1 
Collection of, 159-60 
Control over, 96, 138,186 
High Courts’ jurisdiction regard 
ing, 268, 273 

Local Governments’ interest in, 
160 

Sources of, 159,185-6 
Statutory Enactments regarding, 
185-90 

Ripon, Lord, 162 

Russell, Lord Chief Justice, quoted, 
374, 39 8 

Russia Company, the, 11 12 

Sadr Adalat Courts, 44, 103 
Salaries and allowances, scale of, 
253, 300 

Scheduled Districts Act, 239-40 
Scotch Church, chaplains of, 254 
Sea, offences at, 374-6 
Secret orders and dispatches, 177-8 
Secretary of State 

Appointment of, 171-2, power 
of, to overrule his Council, 
137, 175 , to appoint per 
manent and parliamentary 
Under Secretaries, 172 , con 
cerning secret orders and 
dispatches, 177 , patronage of, 
over military cadetships, 96 
Council of The Council of India 
Appointed (1858), 95, 106, 136 
Business of 

Accounts, 96,138,187,190-z 
Rules for, 137, 174-6 
Duties of, 96, 136 


Secretary of State (cont ) 

Council of Tho Council of India 
Establishment of, 137, 179, 
pensions for, 179 
Governor General in Council 
and Local Governments 
and Legislatures, relations 
with, 177-8, 215, 237-40, 
251, 274 
Members of 

Appointment of, 136 
Qualifications of, 95, 172-3 
Salaries of, 172-4 
Term of office of, 173-4 
Vacancies in, 104, 172-3 
Parliament, relations with, 178, 
190-1, 290 

Patronage of, 96, 106, 180-2 
Power of, over 
Borrowing, 189 
Contracts, 138, 193-6 
Grants to Christians, 282 
Pro pci ty, 138, 193 
Sales and transfer of stock, 
188-9 

War and peace, 177 
President and vice president of, 
136, 174 

Revenue under control of, 96, 
137-8, 185—8 

Statutory Enactments regard¬ 
ing, 171-202 

Selborne, Lord, quoted, 231 
Separate voyages, 13 
Sessions judges, 137-8 
Sick leave, 158, 254, 262 
Simla, 141,458 

Smd, Judicial Commissioners’ Courts 
xn, 163 

Singapore, 80, 293 
Sinha, Mr, no 
Slave Trade Act, 377, 414-15 
Slavery extinguished, 89 
Smith, Alderman Thomas, 4, 7 
Sovereignty, divisibility of, 425 
Stanley, Lord, 95 
Statutory civilians, 106, 150 
Statutory Enactments, Digest of, 
regarding 

Advocate General, 279 
Civil Service, 262-5, 300 
Crown, 170-1, 290 
Ecclesiastical Establishment, 
280-2 

Governor General, 202-4, 295-9 
Council of, 204-13, 290, 295-9 
Legislative Council of, 224-40, 
251 

High Courts, 265-79 

Local Governments, 214-24, 200 
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Statutory Enactments ( cont) 

Local Legislatures, 241-51 
Revenue, 185-93 
Salaries, &c , 252-62, 300 
Secretary of State, 171-2, 179-80 
Council of, 172-6, appoint¬ 
ments by, 180-5 
Contracts by, 193-202 
Ordersand dispatches of, 176-9 
War and treaties, 213-14 
[Table of comparison, 302-52 ] 
Stephen, Sir James Fitzjames, 
quoted, 32, 54, 58, 102, 252, 
381,397,410 

Stokes, Whitley, quoted, 279, 354 
Stowell, Lord, quoted, 384 
Strachey, Sir John, quoted, 158, 
259 

Subordinate Civil Service, 151 
Subordinate judges, 163 
Succession, law regarding, 277, 356, 
358. 36o. 362-5, 367 
Supreme Courts, see High Courts 
Silrat, 19 and n , 20 
Surveyor General, 140 
Suzerainty, 292 

Table of comparison between Statu 
tory Enactments and Digest, 
302-52 

Taxation, 146,246 
Tea trade, reserved to Company, 
73,75,77, taken away, 81 
Telegraphs, 146, 246 
Temporary appointments, 258-61 
Territorial acquisitions, see cession 
of territory 

Territorial Waters Jurisdiction Act, 
272 

Torts, 366, 367 

Trade, removal of restuctions on, 
75, 77, 80-1 , ofhcials pro 
hibited from, 283 
Tiansfer of Property Act, 365. 


Treason, 374, 377 

Tribes outside British India, rela¬ 
tions with, 142 
Tupper, Sir C L , 167 

Under Secretaries of State, 172 
United Company, the, 30 
United Provinces of Agra and Oudh, 
Lieutenant Governorship, 141 
and n 4, 218-19 

Courts of Judicial Commissioners, 

163 

Legislative Council, 114,243,432 
(1 and see Local Legislatures) 
Local Government, 217 (and see 
Local Governments) 
Representation of, 477 £f 


Vacancies in 

Council of Secretary of State, 172 
Councils of Governor General or 
Governor, 158, 258-62 
Office of Governor General, 133 
158,258 

Vice President of Council of Gover¬ 
nor General, 70, 207 
Viceroy, title of, 202 
Villages, 162 
Volunteer Corps, 269 


War, provisions regarding, 177, 
restrictions as to, on Governor- 
General and Local Govern 
ments, 213-14 
Westlake, quoted, 392 
Wilberforce, W, 75 
Wills, 363-4 

Wilson, Sir R K , quoted, 340, 341 
Wood, Sir Charles (Lord Halifax), 
quoted, 248, 297 
Writers, 42, 78 


Zanzibar, British jurisdiction in, 
167, 392 
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